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and of the law in force in the various territories of the Empire, 
and, strictly speaking, if they entered the armed forces of Germany 
they would be guilty of treason. 

In the Commonwealth of Australia notification of the British 
declaration of war was followed forthwith by the issue of a Procla- 
mation notifying the existence of a state of war with Germany. 
In New Zealand a like procedure was followed; in both cases : 
Parliament met forthwith and the action of the ministry was 
approved without opposition. The view taken appears to have 
been that, in virtue of the common allegiance and the close rela- 
tions between the Dominions and the United Kingdom in the 
conduct of foreign relations, a declaration of the existence of war 
by the British Crown should be followed as a matter of course by 

- like action in the Dominions, the separate action attesting their 
autonomy as well as their solidarity of feeling. In the Union of 
South Africa, on the other hand, the right to remain neutral was 
taken for granted by the Premier. It appears in fact that in the 
crisis over Czechoslovakia in September, 1938, the Union Govern- 
ment had been agreed that, were war to break out over that state, 
the Union would remain neutral, though that decision had not been 
made public at the time. General Hertzog held that, on the prin- 
ciples then accepted, neutrality in the Polish war should be adop- 
ted, but he failed to convince his Cabinet as a whole, there being 
a majority of one against his proposal. He therefore on 4th Sep- 
tember, placed it before the House of Assembly for decision. His 
project involved the maintenance of the existing relations with 
Germany and Britain, care being taken that the Union should 
respect (1) its obligations to Britain as regards the defence of the 
naval base at Simonstown; (2) any duties arising from member- 
ship of the League of Nations; and (3) any obligations which 
might arise from the free association of the Union with other 
members of the British Commonwealth of Nations. He contended 
that Herr Hitler’s action in attacking Poland was a justifiable 
repudiation of the treaty of Versailles. The Union would gain 
nothing from entering the war, but the unity which had been 
growing up between speakers of English and of Afrikaans would 
be destroyed. General Smuts held that the Union had not to 
consider active participation in the war, for her resources would 
be needed for home defence, but whether she should treat Ger- . 
many as a friendly country. The reservations of the Prime Minister 
would create an imperfect neutrality which Germany would be 
under no obligation to recognise. The action of Herr Hitler went 
far beyond the redress of grievances ; it meant world domination, 
and in due course a demand for the surrender of South West Africa, 
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whose retention was vital for the Union. The position of General 
Smuts was upheld by 80 to 67 votes. The Prime Minister suggested 
a dissolution which the Governor General declined. The Premier 
resigned and was succeeded by General Smuts, who caused the 
immediate issue of a declaration of the existence of a state of war 
with Germany. 

In Canada the government postponed action until it could 
obtain the approval of Parliament on gth September to a policy 
of active aid to the United Kingdom. This was readily accorded, 
_ and a proclamation by the King, whose assent had been obtained 
by telegraph, was duly issued on the advice of the Dominion Privy 
Council on roth September. The procedure had been rendered 
possible and simple under legislation of 1939 (3 Geo. VI, c. 22) 
enacted to allow the King when in Canada to exercise fully his 
royal functions as in assenting to Acts, ratifying treaties and so 
forth. The Minister of Justice defined carefully the position of 
the Dominion; it was theoretically very difficult, and practically 
impossible, for Canada to remain neutral when the King was at 
war. Even after the Statute of Westminster, 1931, Canada had 
left to the Imperial Parliament the power of constitutional legis- 
lation for the Dominion: There was a common allegiance, the 
Criminal Code assumed that Canada would not be neutral, the 
shipping legislation assumed alliance with Britain. 

It is important to note that the Dominion Governments had 
no responsibility for the policy which led to the war. The pledge 
given on 31st March, 1939, to Poland was not shared in by them, 
and the formal treaty of August made no provision even for their 
right to adhere. The Governments had been fully informed 
throughout of the course of foreign policy, but information im- 
plied no obligation, and the progress of events at the end was so 
swift that no Dominion Cabinet was in a position to form a policy 
which it could offer for consideration as an alternative to that 
of the British Government. But the strength of the British case 
lay in the fact that the refusal of all delay by Germany, despite 
widespread appeals from neutral powers, proved beyond con- 
troversy that Germany was guilty of aggression. 

In the United Kingdom itself the decision to go to war was 
duly approved by the Commons,? but it must be noted that the 
decision was arrived at without any mandate from the electorate. 
The appeal to that body by the ministry of 1935 was based on 
adherence to the policy of collective security and maintenance of 
the obligations of the Covenant of the League of Nations; but, 
while sanctions under the Covenant to assert the interests of 


4 On 3rd September there was not even a division; 351 H.C. Deb. 5 s. 291 ff. 
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Ethiopia were contemplated, the recourse to armed coercion was 
not contemplated, and in June, 1936, when the economic sanc- ` 
tions tried had failed of effect, the decision was taken to drop 
sanctions altogether rather than risk war. The attitude of the 
ministry at Munich in September, 1938, had been dominated 
by the determination to avoid war, and the Premier had an- 
nounced peace with honour for our time as the boon brought 
back from that city. The League had not been consulted in any 
way regarding the fate of Czechoslovakia, and the subsequent 
promises of aid given in 1939 to Poland as to Turkey, Rumania, 
and Greece were not accorded under League auspices. The declar- 
ation of war against Germany thus could not be held covered by 
the mandate given in 1935, and must be justified by adopting the 
view that an electoral victory authorises the ministry to follow 
any line of policy, even if departing seriously from that announced 
by it when appealing for a mandate, which it believes to be made 
necessary in the vital interests of the public by emergent circum- 
stances of external character. It is clear that this view limits very 
seriously the scope of the doctrine of mandate, for even in internal 
affairs it may be easy enough to represent that matters have 
suddenly assumed a gravity, which compels departure from an 
existing mandate, and does not allow time for the obtaining of 
a fresh lease of authority. More difficult still is the further ques- 
tion whether it is competent constitutionally for a Parliament, 
under circumstances such as those created by entry into war ` 
without a mandate, to extend its own life, thus depriving the 
electorate of the possibility of determining ex post facto whether 
war should have been undertaken, and of laying down under 
what conditions it desired that the conflict should be persisted in 
_ or peace offered. 

In Canada the issue was early faced and disposed of. The 
Liberal Government had a commanding majority in the Commons 
and an adequate control of the Senate, and it would have been 
possible to pass resolutions through the two Houses requesting 
the extension by the Imperial Parliament of the life of the Domin- . - 
ion Parliament, which was due to expire in 1940, and which could 
not be continued by local Act. But, as criticism of the ministry. 
had been expressed by the Provincial Legislature in Ontario on 
18th January, 1940,5 on the score of failure to carry on the con- 
tribution of the Dominion to the war with sufficient energy, the 
Prime Minister unexpectedly dissolved, securing a complete 
victory. 


_ * The criticism had no constitutional validity, but was evoked by persona. 
Tivalry between the Provincial Premier and the Prime Minister of the Dominion. 
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Canada made no effort to eliminate party during the war by 
the formation of a coalition government, as would very probably 
have been possible. In the general election the leader of the 
Conservatives spoke in favour of a National Government, which 
he would construct if the electorate pronounced in his favour, 
but the idea appears to have had no power to attract voters. In 
the United Kingdom the Prime Minister was prepared to offer 
admission to the War Cabinet to the Labour Party, and to the 
ministry to the Liberal leader, but neither offer was deemed 
acceptable. The Labour party held that its work could best be 
_ done by remaining in opposition, though it agreed not to contest 
by-elections and has maintained that position to the length of 
disaffiliating the Pollok (Glasgow) Divisional party in April, 
because it insisted on contesting the seat. It was pointed out 
on 17th January by Mr. Attlee that in any case removals, which 
cannot be traced, the black-out, evacuation, and the departure of 
many voters on military service must seriously impair the value 
of the results of by-elections, and there is certainly force in this 
reasoning. But it is not very satisfactory to contemplate the 
carrying on of the war without the accession of authority derived 
from a general election 4 once the normal term of the Commons 
has expired, it is open to those who oppose the national effort to 
declare that, while its extension of its own life may give it legal 
authority, it has ceased to have any moral claim on the obedience 
of the people. This difficulty will be specially serious if the course 
of the war is difficult, and grave sacrifices are imposed on the 
people. A further disadvantage arises as regards the making of 
peace. It will probably be felt imperative to have an election 
immediately before terms are fixed as in the Great War, and it 
can hardly be denied that such a time is apt to produce a House 
of Commons not well adapted to deal wisely with the issues. An 
election forthwith to secure a mandate for war and making of 
peace could therefore be suggested in January without absurdity ; 
the difficulties regarding obtaining the votes of the forces were 
«not serious at the beginning of the year, when so many men were 
still in Britain; but naturally the passing of time and the new 
energy brought into a war, which once seemed one of appease- 
ment, by the German seizure of Denmark and Norway rendered 
the genuine difficulties of holding an election a formidable argu- 
. ment for inaction. In the Great War, of course, the circumstances 
in which the life of Parliament fell to be extended were such as- 
to render the idea of a general election difficult to defend, and like 


* On 17th October the Labour party indicated its readiness to accept a 
general election at the end of the war: no doubt it feared loss of strength in a 
war election. 
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conditions have been created by the attack on Holland and 
Belgium. 

In the Union of South Africa the issue of a dissolution was 
hotly discussed. As noted above, aftér the defeat of General 
Hertzog in the House of Assembly, he suggested a dissolution, 
which the Governor General refused. His contention was that 
it was not for Parliament, but for the electorate, to decide so vital 
‘a question as the issue of war or peace, and that no serious injury 
would ‘be inflicted if a dissolution took place forthwith. The 
Governor General’s reasons for refusal were naturally not an- 
nounced, but his attitude can be supported on two substantial 
grounds. Formally, the dissolution was not advised by the Cabinet 
for in it there was a majority of one against his policy. Now 
there is dispute in Britain regarding the right of the Prime Min- 
ister to advise a dissolution without securing Cabinet consent, 
and certainly such a right still remains without final acceptance 
- as a rule of the constitution.’ In the Dominions still less is there 
any tradition of the right of the Prime Minister to obtain a disso- 
lution against the will of a majority of the Cabinet; if he desires 
to dissolve and the Governor is willing, the correct course is to 
reconstruct the Cabinet, so that it may give the desired advice.® 
. Materially, the holding of an election in the state of feeling on both 
sides in the Union would have been the cause of much bitterness 
and contention, involving even the risk of civil war. The Governor 
General patently had the right to take this consideration into 
account. But it must be added that the policy of General Smuts 
expressly disavowed any intention to conscript troops to serve 
outside the Union; had such a policy been contemplated, the _ 
claim for a general election would patently have been overwhelm- 
ing. This pledge has been loyally kept; though the service of 
troops outside South Africa—a term including much beyond the ` 
Union—is contemplated when necessary, the troops sent will all 
be volunteers. The same principle has been announced for: 
Canada, for the Commonwealth, and for New Zealand; in Canada 
any other policy would have raised the racial issue and destroyed 
the unity of the country; in Australia compulsion was vetoed 
by Labour which objected to it even for home service; in New 
Zealand the Labour ministry holds that it can secure by voluntary 
means the men required. 

As was expected, the outbreak of the war saw the establish- 
ment of a War Cabinet, but the body created departed in essen- 


tials from that brought into being by Mr. Lloyd George in 1916 _ 


5 Keith, The Constitution of England from Victoria to George VI, i 176 f., 257 ff. 
5 Keith, The Dominions as Sovereign States, p. 355. This view is accepted by 
General Smuts, Assembly Debates, gth April, 1940, p. 4613. 
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after he had ousted Mr. Asquith. The principle on which his 
Cabinet was based was the divorce of all its members except Mr. 
Bonar Law, as Chancellor of the Exchequer, from tenure of 


. departmental office. The wise men were to plan victory, while 


Mr. Bonar Law protected them from intrusion,’ or, more correctly, 
formed. the essential link of connection with Parliament, and in 
doing so paved the way for his growing control of the Commons. 
_ Mr. Chamberlain’s War Cabinet, on the contrary, as first con- 
stituted, included the essential departmental heads, the Chancellor 
of the Exchequor, the Foreign Secretary, the Minister for the 
Co-ordination of Defence, the heads of the three defence depart- 
ments, and two ministers in effect without portfolio, Sir S. Hoare, 
as Lord Privy Seal, and Lord Hankey, whose former services as 
Secretary to the Cabiriet and experience of the Great War, were 
held to justify his continuing to draw his pension while accepting 
the emoluments of a Cabinet Minister. The Dominions Secretary 
was allowed access to the War Cabinet, so that he might be in a 
position to keep the Dominions fully in touch with decisions. But 
there was necessarily no proposal to add Dominion representatives 
‘ to the Cabinet, unless and until the issue was raised by the 
Dominions.® 
l The only obvious criticism of the Cabinet was ‘the presence 
in it of the Minister for the Co-ordination of Defence side by side 
with the heads of the departments. But patently it was out of the 
question to ignore the right of Mr. Churchill to share in the supreme 
direction of the war. Public opinion had forced the Prime Minister 
to offer him office once war was certain; his ministry would have 
` been assailed violently in the Commons, had the offer not been 
made. There were also excellent reasons for holding that the 
heads of the departments should be able to discuss the problem 
of winning the war on a footing of equality in the War Cabinet 
rather than merely be summoned to advise without share in the 
final decision. For the Minister for the Co-ordination of Defence 
a special sphere of usefulness was devised in the new War Cabinet 
organisation, in which was merged the Committee of Imperial 
Defence with its committees and the committees of the peace-time 
Cabinet. The organisation involved five main groups, each com- 
prising a main ministerial committee and other committees. 
Sir. S. Hoare presided over the Home Policy Committee, the 
Chancellor of the Exchequer over that on Economic Policy, the 


7 In fact the War Cabinet was constantly interviewing ministers, officials, 
and others. 

8 For criticism of his appointment see Mr. Dalton, February 7th, 1940; 
H.C. Deb. 5 s. 309ff. 

? A visit by individual Dominion ministers was arranged in October, 1939. 
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Minister of Home Security presided over that on Civil Defence, 
the Minister for the Co-ordination of Defence over the Priority 
Committee and the Ministerial Committee on Military Co-ordina- 
tion created in October, 1939. This body included the three heads 
.of the defence departments with the chiefs of staff as advisers. 
It kept under constant review the main factors in the strategical 
situation and the progress of operations, and made recommenda- 
tions to the Cabinet as to the general conduct of the war. The 
Chiefs of Staff Committee is served by the Joint Planning and 
Joint Intelligence Staffs, which are in continuous session; it 
reported as before to the War Cabinet, but its report might, if con- 
venient, be referred to the Ministerial committee either before or 
after presentation to the Cabinet. The Minister for the Co-ordin- 
ation of Defence dealt, in addition to his Committee work, with 
various matters relating to inter-service co-operation, in accord- 
ance with the essential feature of War Cabinet organisation that 
it should comprise a certain number of ministers able to devote 
their special attention to the special problems which arise from 
time to time. 

The work of the Committee on Economic Policy,1° which in- 
cludes the ministers concerned with the various aspects of the’ 
subject, is to co-ordinate the working of departments in relation 
to the economic effort of the country as a whole. It also super- 
vises the arrangements for Anglo-French economic co-operation. 
Lord Stamp, with the aid of other economists and a small expert. 
staff, systematically advises this Committee, reviewing current 
economic plans and activities in order to propose ways of filling 
any gaps or remedies for any inconsistencies. He presides also. 
over an inter-departmental committee of the permanent heads 
of the departments concerned. This organisation has raised much 

. discussion and criticism by those who hold that the economic 
side of the effort of the country demands the presence in the War 
Cabinet of a minister specially charged with this question. But 
a motion in this sense by Mr. H. Morrison on Ist February, 1940, 
was resisted by the Prime Minister, who stressed the difficulty of 
fitting in the functions of the new minister with those of the 
Chancellor of the Exchequer. Sir John Simon insisted that the 
divorce of economics and finance was impossible, and he pointed 
out to Mr. Attlee that full consideration was already being given 
by the War Cabinet to the issues which he mentioned as demand- . 
ing consideration—the allocation of resources between the war 
effort and civilian needs, the standard of living, and the division 


10 Mr. Chamberlain, House of Commons, gth October, 1939; The Times, 
a7th January, 1940. 
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of man-power between various services. Mr. Chamberlain con- 
tended that the new minister would virtually supersede the Prime 
Minister, if he were to be able to dictate to the Chancellor of the 
Exchequer, the Ministers of Labour, Transport, and Agriculture, 
and apparently the ministers of the service departments as well, 
to which a Labour member added the apposite comment, “That 
would ‘be a grand job for Winston,” amid appreciative laughter. 
It must be admitted that the scheme suggested lacked clarity, 
though it remains difficult to hold that the Chancellor of the 
Exchequer can effectively deal with all the issues which fall upon 
his shoulders. 

The ministry was increased by the addition of offices to deal 

‘ with the special features of the war effort. The Home Secretary 
was given the functions of Minister of Home Security; the Chan- 
cellor of the Duchy of Lancaster assumed the duties of Minister 
of Food; a new ministry of Economic Warfare!# was brought into 
being, and a Ministry of Information was placed under Lord 
Macmillan, who resigned his office of Lord of Appeal in Ordinary. 
The experiment of placing this ministry under a minister not in 
the Commons was from the first open to grave doubt, and in fact 
the plan did not work. It was essential, if the ministry was to be 
able to defend itself, that its head should be in the Commons, 
and on 5th January, 1940, Lord Macmillan’s resignation opened 
the way to the appointment of Sir John Reith. A Ministry of 
Shipping, loudly demanded in the Commons, was finally conceded, 
but the selection of a minister, Sir John Gilmour, who had been 
dropped in the Cabinet reconstruction of 1935, proved somewhat 
unpopular, though the minister was making a favourable impres- 
sion prior to his sudden death. 

An interesting illustration of the supremacy of the Prime 
Minister in the Cabinet was afforded by the resignation of Mr. 
Hore-Belisha, Secretary of State for War, announced on 5th 
January. The cause of his resignation was not revealed either 

_ by him or the Prime Minister, who simply declared his conviction 
that Mr. Hore-Belisha’s services would in his opinion be better 
employed at the Board of Trade. Mr. Hore-Belisha declined the 
offer of this office on the unanswerable ground that his removal 
from his former office would render him unable to serve with 
sufficient effect at the Board. It was made clear that no case 
existed of military intrigues against the Secretary of State, who, 
however, had unquestionably made many enemies by the ruthless 
manner in which he had reconstituted the Army Council and 


11 Ministers of the Crown (Emergency Appointments) Act, 1939. 
13 It had similar functions to those of the Ministry of Blockade from 1916; 
351 H.C. Deb. 5 s. 1235 ff. 
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advanced younger men to high office. An assurance was readily 
given that there was no idea of reversing the democratic reforms 
in the army, including the new rule that officers for the armies 
in process of formation would in future be selected by merit from 
those who had served in the ranks. The vacant post was filled 
by the promotion of Mr. Oliver Stanley, whose post at the Board 
of Trade was conferred on Sir Andrew Duncan, who, like Sir 
John Reith, was not a member of the Commons, but for whom a 
seat was forthwith found. It was pointed out that in making this 
selection the Premier was acting in accord with the precedent set by 
Mr. Lloyd George in appointing experts rather than politicians to 
certain offices during the Great War. On the other hand, when the 
Premier yielded to the demand for the appointment of a Minister 
of Supply in June, 1939, he did not attempt to find an expert, 
conferring the post on a member of the Commons ofsome standing, 
with legal experience, especially in the field of commercial law. 

On 3rd April, 1940, a still more remarkable instance occurred 
of the power of the Prime Minister to order his Cabinet. On 29th 
March the resignation of Lord Chatfield of the office of Minister 
for the Co-ordination of Defence was tendered. He held that, 
of importance in peace, the position became anomalous in war; 
because the power to co-ordinate and make decisions passed 
automatically into the hands of the Prime Minister. In fact his 
appointment to the War Cabinet had always been anomalous, 
because in the discussion of Munich” he insisted on the inability 
of Britain and France to defeat Germany on land, and the useless- 
ness of using the fleet to starve her out, so that his undertaking 
to aid in a war which reproduced in even more marked form the 
difficulties regarding Czechoslovakia seemed strange. His resig- 
nation left Mr. Churchill as the senior service member to preside 
over the Committee of Service Ministers, now reinforced by adding 
the Minister of Supply. Later it was announced that on occasion 
the Prime Minister would himself, as suggested by Mr. Churchill, 
preside over that Committee. This arrangement would have been 
interesting; it must greatly have increased the strength of the 
Committee, for, if the Prime Minister concurred with the Com- 
mittee, there could patently be no room for opposition in the 
Cabinet as a whole. 

No other change was made in the composition of the Cabinet, 
the Prime Minister declining to accept the validity of the clamour 
for a small Cabinet, but an unexplained reshuffle of ministers was 
made. Sir S. Hoare handed over the Privy Seal to Sir Kingsley 
Wood, and became Secretary of State for Air, a rôle which was 
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. familiar to him. It was explained that, as Chairman of the Home 


Policy Committee and of the Food Policy Committee, Sir K. Wood 
on behalf of the War Cabinet would concert and direct the work 
of the departments concerned, thus furthering the Prime Minis- 
ter’s desire to secure full co-ordination of the work of departments 
with related functions, and to keep the War Cabinet informed 


. on all questions of major importance arising in the course of de- 


- of the Duchy of Lancaster from Mr. Morrison, & 
with a peerage. It was made clear that- thA en nges” “made” 
ied» Still T 


- Works. 


partmental work. The Economic Policy and Civil Defence Com- 
mittees were left as before. Another man of business experience 
was introduced in the shape of Lord Woolton as Minister of Food, 
while Sir K. Wood was responsible in the Commons for food polic 
as a whole. Mr. W. S. Morrison, who thus lost the Mt} 

Food, was rewarded with the Postmaster-General’ } 


for him by Major G. C. Tryon, who took over thi í éellorship 


were not to affect the emoluments of ministers cand 
more curious was the exchange of offices between President 
of the Board of Education and the First Commissioner 6. 


À substantial reverse in Norway, indicating lack of foresight 
and failure to co-ordinate naval, air, and military endeavour, 
led to an acrimonious debate in the Commons on 7th and 8th 
May. Despite an able defence by Mr. Churchill, who insisted on 
the full responsibility of all members of the War Cabinet for the 
failure, and an appeal to his “friends ” by the Prime Minister, which 
evoked some criticism from Mr. Lloyd George, the ministry 
avoided defeat by no more than 281 to 200 votes, and the minority 
included over forty of its normal supporters, while many abstained. 
A reconstruction of the ministry was demanded even by a number 
of supporters of the Prime Minister, but the Labour party main- 
tained its refusal to serve under Mr. Chamberlain. The solution 
was then found of securing a new ministry under Mr. Churchill, 
Mr. Chamberlain resigning office, when the King, doubtless on his 
suggestion, commissioned Mr. Churchill to form a truly National 
ministry to replace the existing government, which rested essen- 


_ tially on the support of the Conservative party. 


The new War Cabinet of five members has as its most important 
feature the assumption by the Prime Minister of a new Ministry 
of Defence. He will, of course, be advised by the service minis- 
tries, which he placed under new heads, Mr. Alexander at the 
Admiralty, representing Labour, Sir A. Sinclair, Liberal leader, 
at the Air Ministry, and Mr. Eden at the War Office. When he 


4 360 H.C. Deb. 5 s. 1285. atl este 
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and they with the Chiefs of Staff are in accord, patently there can 
be no chance of serious opposition in the Cabinet, and much busi- 
ness, it may be presumed, will not be discussed in Cabinet at all, 
but merely intimated to it. The Prime Ministér will thus be far 
more completely in control of the actual conduct of the war than 
was Mr. Lloyd George in his Cabinet or Mr. Chamberlain. He has, 
of course, far greater experience of matters concerning war than 
either of these leaders. The retention of Lord Halifax as Foreign 
Secretary emphasises the importance of foreign policy to the War 
Cabinet, and the desirability of avoiding placing it too exclusively 
in the hands of the Prime Minister, as was the case under Mr. 
Lloyd George. Lord Halifax’s share in responsibility for all the 
major errors of British foreign policy, which have brought about 
the war, rendered his retention doubtful in some opinions. But . 
it may have been hoped that the services which he had rendered 
to Signor Mussolini, by restraining British and French opposition 
to the destruction of the Spanish. Republic, by procuring the 
acquiescence of the League in the recognition of the King of Italy 
as Emperor of Ethiopia, and by recognition of the Albanian con- 
quest, would enable him to influence the Duce to remain non- 
belligerent. Mr. Chamberlain’s retention in the ministry as Presi- 
dent of the Council, but not as deputy leader of the Commons, a 
duty undertaken by Mr. Attlee, was frankly anomalous, and some 
surprise was felt that Labour was willing to accept him as a col- 
league, a step suggesting that their former criticisms were un- 
justified, and in some degree insincere. But it was no doubt felt 
by Mr. Churchill that, by including Mr. Chamberlain in the min- 
istry and by asking him to retain his leadership of the Conservative 
party, he would secure his ministry from hostility in Conservative 
ranks which might hamper its war efforts. It must be remem- 
bered that it has not been easy for Conservatives, who applauded . 
every surrender by Britain of the interests of other countries in 
order to conciliate Herr Hitler and Signor Mussolini, to convert 
themselves into devotees of war, and that the obvious failure of 
the late ministry to make anything like adequate use of British 
than-power and financial and economic resources was largely due 
to the necessity of not alienating support for war measures. The 
discrepancy between Parliamentary strength and the composition 
of the new Cabinet is a matter always seriously to be borne in mind 
and the difficulties of the situation must not be ignored, though. 
they will no doubt take some time to become obvious. 

Like Mr. Chamberlain, Mr. Attlee, as Lord Privy Seal, and 
_ Mr. Greenwood, as Minister without Portfolio, have no depart- 
mental duties to prevent complete devotion to the work of winning 
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the war.15 The omission of the Chancellor of the Exchequer from 
the Cabinet is an innovation; Sir A. Chamberlain energetically 
declined the offer of that office from Mr. Lloyd George if not 
accompanied by a Cabinet seat, and prima facie the presence in 
the Cabinet of the essential authority on finance is desirable. It 
must, on the other hand, be remembered that it was argued that 
there should be a minister for economic planning to present these 
issues in the Cabinet, and to balance the orthodox financial out- 
look of the Chancellor, and it may be assumed that it is intended 
that the Cabinet itself, with the aid of the ministers concerned, 
including the Chancellor, will take up the work which would have 
been the task of the proposed minister and the Chancellor. Mr. 
Chamberlain and Mr. Churchill alike have had experience as 
Chancellor, and the former will obviously be able to co-operate 
in the cabinet with the representatives of Labour, which is also 
now in possession of the Ministries of Supply and Labour and 
National Service in the hands of Mr. Morrison and Mr. Bevin. The 
introduction of the latter from outside Parliament is noteworthy 
as a realisation that the leisurely methods of dealing with the 
essential work of inducing wholehearted use of all available man- 
and woman-power in operation under the late ministry are utterly 
insufficient to cope with the situation brought about by the driving 
power and intelligence of the Führer. The spirit of the Ministry 
of Information’s Assurance of Victory is not one to win a war. 
The composition of the rest of the ministry was obviously 
dictated by complex reasons, the necessity to reward personal 
supporters,!® to conciliate important Conservatives already in 
office, and to include the leading figures in the Labour and Liberal 
parties. Two new ministries must be noted, a Minister for Aircraft 
Production, for which office the driving power of Lord Beaver- 
brook has been enlisted, and a Secretary for Petroleum, the work 
being taken away from the Secretary for Mines. Labour has re- 
ceived a due share of vital offices, for the Ministry of Economic 
Warfare has been given to Dr. H. Dalton who had been a vigilant 
critic, and has expressed his strong opposition to permitting 
obsolete doctrines of international law to hamper British action. 
His predecessor had already asked Signor Mussolini to make it 
clear where he stood, although in fact it was only too plain that 


15 The Labour Party, following the advice of the executive, gave decisive 
approval of participation in the government. 
6 Mr. Amery at the India Office, Lord Lloyd at the Colonial Office, and Mr. 
Duff Cooper at the Ministry of Information are clear cases. The experts, Sir 
A. Duncan and Lord Woolton, were retained, Sir J. Reith became Minister of 
Transport, Lord Hankey Chancellor of the Duchy of Lancaster, and Lord Tryon 
First Commissioner of Works. Sir Kingsley Wood became Chancellor of the 
Exchequer on the new basis, Sir J. Simon accepting the Lord Chancellorship. 
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the Duce was waiting for the most advantageous moment to strike, 


in the meantime exercising his non-belligerent position asa means _- 


of hampering to the utmost the allied effort to prevent Germany 
acquiring vital material for war supplies by the exercise of 
contraband control. 

One difficulty which hampered the effort to form a National 
Government at the beginning of the war was countered by giving 
an assurance that the heads of all three parties would be consulted 
on the general policy of the ministry and on peace aims. The 
Liberal leader, though not in the War Cabinet, is thus assured of 
a due share for his party in discussion of essential issues, as also is 
Mr. Chamberlain, even if for any reason he ceased to be in the 
Cabinet. | 

The coalition of parties has created a unique position as regards 
the working of the Commons. Hitherto there has always been 
some body which could be treated formally as an opposition, but 
patently the tiny Independent Labour Party group of three mem- 
bers could not be accorded this status, nor could its leader be. 
deemed entitled to the salary of £2,000 a year provided under the 

Ministers of the Crown Act, 1937. The Speaker ruled further on 
21st May that there was no opposition in the accepted sense of 
the word, namely a party in opposition to the Government from 
which an alternative government could be formed. He held there- 
fore that on the front opposition bench ex-ministers might sit as 
customary, but that back benchers should be eligible to be invited 
to sit there, as had been the custom of the Labour Party for some 
time. He declined to commit himself as to the procedure for the 
selection of topics to be discussed on supply days pending further 
developments. Mr. Maxton pointed out that it would not be right 
to give a strategic position to an opposition composed of ex-minis- 
ters who were now in full accord with the governmental policy. 
In fact, of course, the emergence of an opposition must under 
British conditions be only a matter of a comparatively brief time, 
and the Speaker made it clear that he would see that different 
opinions were given proper opportunities of expression. There 
is no doubt in any quarter that Parliament can operate smoothly 
and successfully only on the basis of the existence of an opposi- 
tion. In any case some Labour members will claim the right to 
oppose the ministry if they think fit on industrial and economic 
issues. 

One problem has defied solution from first to last, the giving 

of proper information to the public!” regarding the progress of the 


17 The opposition leaders were kept in touch by a system of liaison with 
the Defence Departments, Foreign Office, and Prime Minister. 
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war, so as to aid not merely the British public, but neutrals, to 
appreciate the magnitude of the tasks of the allies and their success 


. inachieving them. The difficulty arises, in the view of many critics 


ri 


from the fact that the service departments control absolutely 
the issue of news affecting the forces under them, and that they 
are free from any control by the Minister of Information, though 
he is appointed ex hypothesi by reason of his flair for publicity.18 
It appears clear! that Britain has lost influence in neutral coun- 
triés as a result of the natural reticence of defence departments 
which makes them decide, when any item of news is concerned, 
that silence is golden lest by some chance its publication may 
reveal facts to the enemy. The counter-argument that there is 
importance in counteracting the ceaseless propaganda of the 
German government, often backed up by the propaganda of Signor 
Mussolini and his press, is held not to weigh sufficiently with the 
service ministries, which naturally rely on the force lay opinion 
must allow to their normal answer to criticism, that it would never 
do to jeopardise valuable lives. In the circumstances it must be 
admitted that the ministry is of circumscribed value, contrasting 
very clearly with the German Ministry of National Enlightenment 
and Propaganda. Its own efforts at influencing foreign opinion 
or home opinion have elicited more criticism than enthusiasm. 
As was inevitable, the war compelled large additions to the 
civil service, and the new appointees could not be selected with 
the normal care nor in the normal manner. Many complaints 
were naturally directed at the stupidity with which high officials 
found places for relatives or friends, but still more serious was 
the decision to drop competitive examination as a means of select- 
ing recruits. The excuse given, the danger of air-raids interfering 


` with examinations, seemed absurd in view of the fact that the 


Universities were able to continue examinations, and in April 
promise of reconsideration was made. The Great War led to 
prolonged cessation of examinations, the recurrence of which it is 
patently desirable, in the interest of the public service, to avoid. 


` -A modification in the rule against the employment of married 


18 Broadcasting had been placed in September, 1939, under the control of the 
Minister of Information in place of the Postmaster General, and the Board made 
virtually bureaucratic; 351 H.C. Deb. 5 s. 1490 ff., a change not at all welcome. 

19 E.g. the failure to counter photographic propaganda of German supremacy 
in Norway; The Times, 18th April, 1940. British photos appeared on 22nd 
April only. 

2 Mr. E. L. Chatfield’s appointment to the Admiralty was severely criticised 
in Labour circles, and Mr. Churchill’s explanation on 31st January was too 


ingenious. On 11th December, 1939, the Civil Service Clerical Association stated . ` 


that the War Office had agreed that wives of Civil Servants should be employed 
only in exceptional circumstances and not in the same establishments as their 


~ husbands. 
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women was made; women on marriage must resign but could be 
re-engaged on a temporary basis for the duration of the war. 
An inevitable result of the declaration of war was the adoption 
of the system of compulsory service in the armed forces for all 
male British subjects resident in Great Britain from age 18 to 
age 41. The principle had already been adopted in the Military 
Training Act, 1939, which provided for such training for six 
months of youths between 20 and 21, and that measure had not : 
elicited any very strong objection, despite the complete departure 
from tradition, and the absence of any mandate. The acceptance 
of the National Service (Armed Forces) Act was motivated by 
patent necessity; the grave difficulties of the voluntary system 
in the Great War precluded serious objection, and it was pointed 
out that under general liability the Government would be able 
to reserve those employed in occupations in which their services 
possessed national value, thus avoiding the confusion and waste 
of man-power in 1914-18 when, for instance, miners enlisted in. 
such numbers as to create grave embarrassment and to compel 
their being taken out of the armies. Serious difficulties arose in 

dealing with conscientious objectors to military service. The 

argument that such objections should not be recognised by the 

state was naturally not faced by the ministry, which saw the 
great practical advantage of eliminating the issue by giving 
objectors the chance of establishing their position before local 
and: appellate tribunals so constituted as to command general 
respect. These bodies have certainly in the main played well a 
very difficult part, for it is a task of enormous difficulty to decide 
what reasons are sufficient to justify aman enjoying the protection 
of the state and often gaining immediate pecuniary or other 
advantage by being allowed to remain in work he likes, when his 
contemporaries are compelled to risk their lives, to suffer serious ` 
pecuniary and other loss, and to part from their families. Especi- 
- ally curious is the position adopted that a conscientious objector . 
is not ipso facto incapable of remaining in the service of a 
government department, even one concerned with the conduct of 
the war.?! 

A further difficulty is raised by the fact that many British 
subjects are resident in Great Britain only temporarily. The 
solution adopted is to exempt from obligation to serve any British 
subject, not ordinarily resident, who is under the legislation of a 
Dominion a national or citizen thereof, or who was born or is 
domiciled in any part of the King’s dominions outside Great 


s Cf. Sir J. Simon, House of Commons, 21st November, 1939. In the main 
objectors have made out rather feeble cases. 
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Britain, or in a British protectorate, or a mandated territory, or 
any other country under His Majesty’s protection or suzerainty, 
the last phrase covering no doubt a territory under condominium, 
such as the New Hebrides or the Sudan. All these persons become 
liable to service if ordinarily resident, and residence is normally 
an indication of ordinary residence, unless it has been for less 
than two years, or is for educational purposes, or the circumstances 
attending it show that it is temporary. 

The elaborate character of the exemptions is explained largely 
by the desire to minimise difficulty with Eire. Mr. de Valera 
sought, when the Military Training Bill was brought forward, to 
establish the principle that Irish nationals were aliens in Britain 
and thus exempt from service. It was impossible for the British 
Government to accept this doctrine without negativing the 

“existing principle of law, under which a subject of the King in a 
state linked to Britain by a personal union is also a British sub- 
ject," or admitting that the King no longer had sovereignty in 
Ireland and that Eire was no longer a member of the Common- 
wealth. But the concessions made were calculated to make it 
plain that none would be affected save those who could definitely 
be said to have chosen Britain as the place of their livelihood, so 
that it was proper and right for them to take up arms in its 
defence. Moreover, no difficulties were raised to the departure 

from Britain of any Irish nationals who desired to avoid 
| service. 

An important argument adduced by Mr. de Valera had to be 
rejected. It was suggested that, as the legislation of Eire denied 
that Irish nationals were British subjects, and claimed that they 
should outside Eire be regarded as such nationals only, Britain 
should accept as valid the Irish claim. The answer plainly was 
that there is no principle of international law which compels any 
country to accept the declarations of another regarding nationality. 
Those who would be affected by the legislation weïe all persons 
who were born British subjects under the British Nationality and 
Status of Aliens Act, 1914, and from their character as British 

subjects no act of Eire had power to derogate within the United 
Kingdom, for the power to repeal British Acts extending to Eire 
given by the Statute of Westminster, 1931, s. 2, refers to such 
Acts only in so far as they are part of the law of Eire. 

Another contention was based on two doctrines denied with 
justice by Britain. The International Protocol relating to Military 


23 Isaacson v. Durant (1886), 17 Q.B.D. 54. 
3 Cf.. Keith, Letters on Imperial Relations, 1916-35, pp. 150 ff.; Current 
Imperial and International Problems, 1935-36, pp. 35 f., 47 ff. 
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Obligations in certain cases of Double Nationality, concluded at 
The Hague in 1930, provides by Art. 2 that, if a person possesses 
the nationality of two or more states, and, under the law of any 
one of these states has the right, on attaining his majority, to 
renounce or decline the nationality of that state, he shall be 
exempt from military service in such state during his minority. 
When the Military Training Act alone was in existence, the 
application of this clause would, it was held, exempt wholly from 
training Irish nationals, as the period of training fell during 
minority. The wider obligation of the National Service (Armed 
Forces) Act naturally would not be covered for any but minors, 
but, even in this limited sense, the argument put forward by Mr. 
de Valera was untenable. Not only had the British Government 
consistently held, with the sanction of the Imperial Conference 
of 1926 at which the Irish Free State was represented, that the 
terms of treaties concluded under League auspices did not apply to 
parts of the Commonwealth in their mutual relations, but the 
law of the United Kingdom contained no provision under which a 
British subject may on attaining majority renounce British 
nationality in favour of Dominion nationality. 

Mr. de Valera, however, in addition to securing exemption for 


all Irish nationals not ordinarily resident in Great Britain,. 


secured a marked success in preventing the extension of, the 
obligation to Northern Ireland. The British Government in the 
original form of the Military Training Act had proposed to take 
power to extend the Act to that territory as was naturally to be 
expected. Mr. de Valera’s objections were reinforced by the 
protests of Irish nationals in Northern Ireland and threats of 


hostile action, and it was held not to be worthwhile enforcing ` 


training. The adoption of the same principle when the issue 
assumed the wider form of war service was, no doubt, natural, 


as it evaded difficulties. But it is clearly impossible to regard any ` 


territory as an integral part of the United Kingdom, if its people 


are not prepared to share equally with those of Great Britain - 


in national defence, and the success of Mr. de Valera’s interven- 
tion was noted with satisfaction in Eire, as indicating a first step 
to the transfer of Northern Ireland to the control of Eire. The 
anomaly of the position of the territory has been accentuated by 
the decision of the island legislatures in Jersey and Guernsey to 
adopt for the period of the war compulsory service. No more 
- striking example can be given of the desire of the British Govern- 
‘ment to respect local autonomy than the fact that Imperial 


™% Keith, Speeches and Documents on the British Dominions, pp. 347 £. 
25 Ibid., p. 382. 
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legislation was not adopted to. impose service. It must be added: 
that; having regard to the limited legislative activity of the islands, © 
the leaving to their legislatures of this issue may be regarded as 


‘. -over respectful: of local autonomy, a fact which in no wise 


-` diminishes regard for their decision. “It must -be remembered 
` that, as in the Great War, the islands have been left to decide for 
. themselves the extent of any pecuniary contribution to be made 
towards’ the. costs of. the war, and that unquestionably their 
` people will escape in substantial measure the grave burdens 
imposed on those of the United Kingdom.?™* 


` 38 The legislature of the Isle of Man asked for the application of the Act, 
which. was Saly applied by Order i in Council, 27th October, 1939. 


mS A. BERRIEDALE KEITH. 
(To be concluded) 


“* The first part of this article covers the period to the formation of Mr. 
- Churchill’s administration in the middle of May, 1940. We hope that the con- 


___ luding portion, which will discuss the Defence iach a will Be brought down 
_-to the end of July.—EpiTor. 
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THE THREE CERTAINTIES 


a l HE requirement of three ‘‘certainties” for the effectual 
declaration of a trust, as it is found in modern books, goes 
back to some words of Lord Langdale in 1840,1 although 

the idea lying behind it is no doubt practically coeval with the 

law of trusts. The three certainties are as follows. 

(1) Certainty of intention. This certainty has always been 
required in theory, although some of the older cases on precatory 
trusts seem to our eyes to be over-confident of what the settlor’s 
intention was. 

(2) Certainty of subject-matter (property). This phrase conceals 
an ambiguity, of which more hereafter. 

(3) Certainty of beneficiaries (in the case of private trusts) or of 
objects (in the case of non-charitable “purpose” trusts without 
human beneficiaries—i.e. trusts of imperfect obligation). This 
requirement does not apply to charitable trusts if there is a general 
charitable intention. 

What is a sufficiently certain beneficiary or object is frequently 
a matter of very great difficulty. It is clear that if the possible 
beneficiaries or objects are marked out with some degree of 
definiteness, uncertainty as between two or more of them may 
be cured by a discretion given to the trustee. Thus a discretion 
given to a trustee to distribute property among Liberal associa- 
tions in the United Kingdom,’ or to further foxhunting,‘ is good 
as a trust of imperfect obligation. 

On the other hand if no beneficiaries or objects at all are 
indicated, save in very general language, the fact that a discretion 
is given to the trustee will not save the gift, and there will be a 
resulting trust. This was laid down in the much-discussed case 
of Morice v. Bishop of Durham (1805),5 where a bequest to the 
Bishop for “such objects of benevolence and liberality as [he] in 
his own discretion shall most approve of” was frustrated by Lord 
Eldon, even though the bequest was of the corpus of the property 
and the Bishop was willing to make the distribution. The line 

1 Knight v. K. (1840), 3 Beav. 148 at 173. A fourth requisite has sometimes 
been suggested, namely that the manner in which the trust is to be performed 
must be certain (Reeves v. Baker (1854), 18 Beav. 372; Farwell, Powers, 3rd ed., 

541), or that the trust must be possible of execution by the trustees (Hanbury, 

Modern Equity, 2nd ed., 132). But it seems that in practice these rules are usually 

reducible to one or the other of the first three. 

3 Cp. the American Restatement, Trusts, ss. 120, 121, 124. 

3 Re Ogden, Brydon v. Samuel, [1933] Ch. 678. 

* Re Thompson, Public Trustee v. Lloyd, [1934] Ch. 342. 

5 ro Ves. 522, affg. 9 Ves. 399. See note in (1935) 48 H.L.R. at 1164-5, and 

Restatement, ss. 122, 123, 417. The Restatement does not explain why the bene- 


ficiary is not “definitely ascertainable” within s. 112, but the lack of logic is the 
result rather of the law than of the compilers of the Restatement. 
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between this and the foxhunting case is obviously very fine. A 
similar principle to that in Morice v. Bishop of Durham is indi- 
cated by the numerous cases on gifts for “charitable or public,” 
“charitable or philanthropic,” “charitable or patriotic” etc., 
purposes, where the word “or” (or sometimes “and”) is read 
disjunctively. 

The rule just stated is sometimes expressed by saying that a 
testator may not leave some one else (i.e. his executor or trustee) 
to make his will for him, except in the case of charitable trusts.® 
Yet a testator may clearly leave a third party to make his will 
for him, for he may confer upon a third party a general power of 
appointment, which is perfectly valid. Why a similar power 
may not be conferred upon the trustee himself is not at all clear. 
Four arguments may conceivably be advanced for the distinction, 
but not one of them carries much conviction. In the first place, 
it may be said that the court cannot administer a discretionary 
trust for uncertain objects if the trustee fails to act. This was in 
fact the ground taken in Morice v. Bishop of Durham. But this 
objection is surely premature if the trustee is willing to act, as 
he almost invariably is. As Wood, V.-C., pertinently observed in 
Buckle v. Bristow (1864), “it might at first sight appear reason- 
able to say, ‘They have their lifetime to appoint it to others, if 
they do not appoint it to themselves, and therefore wait till you 
see if that discretion is exercised.’ ”7? Second, it may be said that 
Morice v. Bishop of Durham concerns a discretionary trust for 
purposes; a general power of appointment concerns a trust for 
human beings. But in other cases, such as Yeap Cheah Neo v. 
Ong Cheng Neo (1875) a discretionary trust for indefinite persons 
has equally been held to fail. The third possible argument is that 
a trustee cannot exercise his discretion in his own favour; whereas 
the donee of a general power can. But it was held in Re Park, 
Public Trustee v. Armstrong (1932) that a power, otherwise 


` . general, was valid even though the donee was expressly debarred 


-from appointing to himself. If these three arguments are rejected, 
the only other imaginable reason for the difference seems to be 
that the trust property is vested in the trustee; not so in the 
donee of a power. But why this should give rise to the conse- 
» quence under discussion is not easy to see. However, it is perhaps 


* Grimond v. G., [1905] A.C. 124 at 126; Houston v. Burns, [1918] A.C. 
337 at 342-3. k . 

7 10 Jur, (N.S.) 1095. But he went on to hold that in consequence of Morice 
v. Bishop of Durham, that was not the law. 

® L.R. 6 P.C. 381; cp. Vezey v. Jamson (1822), 1 Sim. & St. 69. 

[1932] x Ch. 580. (Underhill, Trusts, gth ed., 23, wrongly states that the 
power was conferred upon the trustee; in fact it appears from Clauson, J.’s 
Judgment that had the power been conferred upon the trustee it would have 

en bad. 
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profitless to inquire into the reason underlying the contradictory 
rules, when the rules themselves are settled too clearly to admit 
of doubt. | 

Effect of absence of one or more of the certainties. The divergent 
views on this topic expressed in the text-books have been a stand- 
ing source of difficulty to students for many years past, and it 
will be well to begin by summarising them.1° 

All writers agree that if there is uncertainty of intention, 
standing alone, no trust is created and the person in possession 
of the legal estate (or of the equitable estate if the trust is alleged © 
to have been created out of that) keeps it beneficially. 

For the second certainty there is a conflict. of opinion. Most - 
writers (e.g. Snell, Underhill and Keeton) think that uncertainty 
of subject-matter is the same as uncertainty of intention. Strahan, 
on the other hand, thinks that a trust is constituted but that is 
void for uncertainty, so that (if the property has been conveyed 
to trustees) there is a resulting trust. Yet later on he seems to- 
contradict himself by saying that “‘no property is affected by the 
trust, the intention of the intended settlor failing to operate.” 

If there is uncertainty of objects, standing alone, all agree 
-that there is a resulting trust." 

As to the effect of a combination of uncertainties, Strahan 
implies that the effect of absence of the first certainty is para- 
mount, and Professor Keeton implies that the absence of either 
the first or the second certainty will render immaterial the 
absence of the third. rc 

So much for what the text-books have to say. A very small 
amount of consideration will show that the difficulty over the 
second certainty springs from a double confusion. In the first 
place, none of these writers properly discriminates between 
uncertainty as to the trust property and uncertainty as to the 
. beneficial interest. And in the second place, uncertainty as to 
the beneficial interest may itself take two forms, which will be 
mentioned in a moment. In order to enlarge upon these two 
distinctions, I propose to draw up a suggested table of the effects 
of uncertainty that shall take account of both of them. 

(1) Where it is uncertain what property is intended to be : 


- 10 The relevant passages are: Keeton, Trusts, 2nd ed., 73-83; Snell, Equity, 
22nd ed., 86-3; Strahan, Digest of Equity, 6th ed., 76-80; Underhill, Trusts, 
gth ed., 17-24. ` 5 

11 Strahan and Underhill class under this heading ‘‘uncertainty as to the 
way in which the property is to be applied,” and Keeton seems to mean the same 
thing by including uncertainty as to the interests taken by the beneficiaries. 
Yet it seems to be clear from the illustrations given by each of these writers in 
their treatment of the second certainty, and from their view of the effect of its - 
absence, that in their opinion the second certainty, also, covers uncertainty as 
to beneficial interest. 


p 
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affected by a declaration of trust, or what property is intended 
to be conveyed to trustees, it is evident that no property (legal 
or equitable) passes and the purported settlor is therefore never 
divested of his interest. One illustration of this given in the 
Restatement is where A declares himself a trustee of “the bulk of 
my securities” for B1. It would be the same if A purported to 


~ make a transfer of “the bulk of my securities” to a trustee for B. 


In either case, where this uncertainty is present it kills the trust 
at the start, and the existence of the other two uncertainties is 
immaterial. 

This may have been the idea in the mind of Underhill (Trusts, 
23-4), but his words are not at all clear, and the illustrations of 
“uncertainty as to the property” that he has just been giving 
are really illustrations of uncertainty as to beneficial interest. 

(2) Where the property intended to be affected is certain, 
then— 

(a) If there is uncertainty of intention, the person in possession 
of the alleged trust estate keeps it beneficially. The fact that 
there is also uncertainty as to beneficial interests or beneficiaries 
is immaterial. The rule is illustrated by the quaintly-worded 


disposition in Curtis v. Rippon (1820) ,™ well known to all students 


of Snell. There the testator left property to his wife “trusting 
that shé will, in fear of God and in love to the children committed 
to her care, make such use of it as shall be for her own and their 
spiritual and temporal good, remembering always, according to 
circumstances, the Church of God and the poor.” Leach, V.-C., 
held that the wife was absolutely entitled and that no trust was 


` created for the children, “there being no ascertained part of it 


provided for the children, and the wife being at liberty at her 
pleasure to diminish the capital either for the Church or the poor; 


ie that the. plain intention of the testator was to leave the childreri 


dependent on the wife.” 

(b) If the intention is certain, the question whether it will be 
thwarted or not depends upon the presence or absence of the 
other certainties. The first two cases now to be given are variants 
of “uncertainty as to beneficial interest,” which, as already 


‘remarked, are not properly distinguished in the text-books. It 


will be seen to be immaterial whether or not there is also present 


‘the third uncertainty. The third case represents the third un- 


certainty standing alone. 


13 See's. 76. With us it is sufficient if there is a specifically enforceable con- 
tract to create a trust of unascertained property (e.g. an expectancy), and the 


- property - subsequently becomes ascertained: Re Lind, Industrials Finance 


Syndicate Lid. v. Lind, [1915] 2 Ch. 345. But this is not recognised in the 


- „Restatement: see s. 76, Comment (g), and s. 26, Comment (m). 


13 5 Madd. 434; and cp. Lewin, Trústs, 14th ed., 86. 
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(i) If beneficial interests are given to two or more bene- : 
ficiaries, in respect of subject-matter that in the aggregate is 
certain, but the proportion that each is to take is uncertain, 
there is naturally a resulting trust. This was probably the rule 
in the mind of Strahan. It is exemplified in the law reports 
by Boyce v. Boyce (1849), where the testator devised all his 
houses in trust to convey one of them, which his daughter 
Maria should think proper to choose, to her and her heirs, 
and to convey all the other of them to his daughter Charlotte 
in fee. Maria died in the testator’s lifetime, and consequently 
without having chosen any of the houses. Charlotte survived 
the testator, but it was held that the gift to her nevertheless 
failed. In this particular case a more reasonable result might 
have been reached by holding that the gift to Charlotte was 
of all the houses save such one, if any, as Maria might choose. 
Perhaps a less controversial illustration of the rule, therefore, 
is Re Moore, Prior v. Moore (1901), where a purpose trust 
was to end at an uncertain and unascertainable time; it was 
held that the trust failed. In effect the case is one of uncer- 
tainty as to successive interests. 

It is hardly necessary to point out that the extent of the 
interest of the object or beneficiary need not be definite at the 
time of the creation of the trust if it is definitely ascertainable 
within the perpetuity period. Thus failure for this uncer- 
tainty can be avoided by giving a discretion to the trustees 
to apportion between the beneficiaries within the perpetuity 
period. Can it be avoided if, although the trustees are not 
given a discretion, the beneficiaries, being definite persons 
who are sui juris and together absolutely entitled apart from 
the uncertainly, elect to apportion the property among them- 
selves in a definite manner? It may seem reasonable to allow 
them to do this, and an analogy may perhaps be found in the 
rule that the beneficiaries under a discretionary trust may 
combine to put an end to the trust.!” In both cases the bene- 
ficiaries may be regarded as collectively entitled to the whole 
of the property, even though individually they have no right 
to any part of it. 

It makes no difference to the working of the rule that the 
beneficiaries, or some of them, also are uncertain. Thus if 
property is given to trustees on trust “as to the bulk” for A, 
and “as to the rest” for “public purposes,” there is clearly ` 


14 16 Sim. 476. 

18 [rgor] 1 Ch. 936. 

16 Cp. Restatement, S. 129. 

17 Re Smith, [1928] Ch. 915. 
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as much a resulting trust as it “the rest ” were given to B. Only 
in this case there is no possibility of saving the gift by the 
collective action of the beneficiaries. 
The rule is of course confined to uncertainty of the extent 
` of the beneficial interest. If the only uncertainty is in a 
condition subsequent attached to the beneficial interest, 
the condition is struck out and the beneficial interest 
stands.1$ 
(ii) If a beneficial interest in respect of certain (i.e. 
definite) subject-matter is given to A absolutely, subject to a 
beneficial interest in respect of an uncertain part of it in favour 
of B, it seems that A takes the beneficial interest in the whole 
absolutely. This is evidently what Snell understood by 
“uncertainty of subject-matter,” and, as he pointed out, the 
effect is similar to the effect of uncertainty of intention. Thus 
there is a line of cases to show that if A is given property 
absolutely, and “what remains at his death” is given to B, 
B takes nothing. It is true that, as the Privy Council pointed 
out in Mussoorie Bank Lid. v. Raynor (1882), the uncertainty 
of the property in such a case has “a reflex action” upon the 
words purporting to create the trusts, and throws doubt 
upon the intention of the settlor. Nevertheless it seems that 
there is a positive rule that, irrespective of intention, the gift 
over is inconsistent with the previous absolute gift and there- 
fore fails. The only way of saving the gift over is to read the 
previous gift as a mere life interest, so that the first donee is 
bound at his or her death to leave all the property to the 
second donee. It may perhaps be doubted whether the gen- 
eral rule is in truth an instance of uncertainty, for at the time 
when B’s interest is to vest, the property will be certain. Per- 
haps it could better be put upon the doctrine of repugnancy 
to the absolute gift, as exemplified in the rule against attempts 
to alter the law of intestacy (Underhill 71-2). 
Another case quoted by Snell on this species of uncertainty 
is Curtis v. Rippon. .This is relevant if it be assumed that 
there was certainty of intention, although in fact it appears 
that the judgment proceeds rather upon the ground that 
there was no intention to create a trust. But it may be 
suggested that even if the intention had been clearly indicated, 
18 Sifton v. S., [1938] A.C. 656. 
19 7 App. Cas. 321. 
2 Paynall v. P. (1878), 9 Ch.D. 96; Re Jones, Richards v. Jones, [1898] 


1 Ch. 438; Re Dunstan, Dunstan v. D., [1918] 2 Ch. 304, and the other cases in 
Farwell, Powers, 3rd ed., 545. 


a Horwood v. West (1823), 1 Sim. & St. 387; Re Sanford, Sanford v. S., [1901] 
1 Ch. 939. 
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- the wife would: still have taken an absolute interest, in ao 
~ ance with the rule in Lassence v. Tiérney.®? 


It would evidently make no difference in. any of these: 


. cases if instead of being given to’ B- the uncertain ‘part were 


| given to an uncertain beneficiary. But if the first beneficiary,” 


A, is uncertain, the case will fall within our next, and last, 
rule. —~ f | r 


intention is certain, and the beneficial interest meant to be 
given (otherwise than by way of graft upon a previously-given 


absolute interest) is certain, there will be a resulting trust, as. . 
_ incase (i). The authorities on this have already been discussed. a 
But where the words’ used are precatory, uncertainty of ` 
object, like ‘uncertainty of beneficial interest, may show that : >- 


no trust was intended. 23 
_ GLANVILLE Ly WILLIAMS. 


24 (1849), I Mac. & G. 5515 cp. Underhill 178-9. 
33 See Farwell, ey 


(iii) If the property transferred on trust is certain, the : - 


ekoa du. 
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THE CHOICE OF LAW FOR TORT LIABILITY 
IN THE CONFLICT OF LAWS* 


HE English rule on tort liability in the conflict of laws 
| was stated as follows in the leading case of Phillips v. 

Eyre}: . 

“As a general rule, in order to found a suit in England for 
a wrong alleged to have been committed abroad, two con- 
ditions must be fulfilled. First, the wrong must be of such a 
character that it would have been actionable if committed 
in England. . . . Secondly, the act must not have been 
justifiable by the law of the place where it was done.” 


This rule was approved by the Court of Appeal in The Mary 
Moxham,? again by the Court of Appeal in Machado v. Fontes,‘ 
and by the House of Lords in Carr v. Fracis Times & Co4 Never- 
theless, it has met with a good deal of criticism. Dr. Cheshire 
seems to approve of the first part of the rule, but to disapprove 
of the second.’ Dr. Gutteridge, commenting on Cheshire’s views, 
“ expresses the opinion that ‘ Dr. Cheshire’s devotion to symmetry 
appears to have overcome his better judgment in this instance.” 
Professor Lorenzen, on the other hand, seems to hold just the 
opposite view to that of Cheshire, disapproving of the first part 
of the rule, but accepting the second.” Mr. Foster regards neither 
part of the rule as satisfactory. In view of this wide divergence 
of opinion, it would seem worthwhile to examine the history 
and implication of these rules rather more fully than some of their 
critics have done in the discussions referred to. It may be stated 
in advance that the submission of this article will be that both 
parts of the accepted rule are, in their present form, undesirable, 
and out of harmony both with the fundamental principles and 
the general function of the conflict of laws. 

In the following discussion the different parts of the established 
rule will be considered separately. 

* I am indebted to Mr. J. H. C. Morris, of Magdalen College, Oxford, who 
read this article in manuscript and made many valuable suggestions. 

1 L.R. 6 Q.B. 1, 28, 9 (1870). 

2 1 P.D. 107, 115 (1876 C.A.). 

8 1897, 2 Q.B. 231, 233 (C.A.). 

4 1902, A.C. 176, 182. 

5 Cheshire, Private International Law, 2nd ed., 1938, pp. 302-5; cf. Cheshire, 
Private International Law, 51 L.Q.R. 76, 86 (1935). 

5 Gutteridge, Book review of Cheshive’s Private International Law (1st ed), 
6 Cambridge, L.J., 16, 20 (1936). 

7 Lorenzen, Tort Liability in the Conflict of Laws, 47 L.Q.R. 483 (1931), 
reading his remarks on Machado v. Fontes at p. 490, with his general observations 
t p. 500. 
à R Poster: Some Defects in English Rules of Conflict of Laws, 16 Br. Year Book 
of I.L. 84, 95 (1935). 


28 MODERN LAW REVIEW July, 1940 


I, THE WRONG MUST HAVE BEEN OF SUCH A CHARACTER THAT IT 
WOULD HAVE BEEN ACTIONABLE IF COMMITTED IN ENGLAND 
In order to undertake an examination of such choice of law 
rules as these, it is necessary to bear in mind certain fundamental 
principles of the conflict of laws, which, though they may seem 
elementary, are nevertheless of paramount importance, and often 
forgotten. 
The science of the conflict of laws cannot be reduced simply to 
a process of enforcing foreign-acquired rights. In spite of Dicey’s 
quite justified acceptance of this principle as the basis of the 
English decisions,’ and its endorsement by Professor Beale in his 
monumental treatise,!° this does not afford an adequate rationale 
or ultimate premise from which a complete system of legal rules 
either has been or can be deduced.“ Nevertheless, it remains true 
that in many conflict of laws cases what is commonly known as a 
“right” has (as is commonly said) “arisen” under an ascertain- 
able system of foreign law with which the case in question has : 
some particular connection—the connection very often being 
that the events in question happened within the territorial 
jurisdiction where that system of foreign law prevails. One of the 
functions of the conflict of laws is to determine according to what 
law or laws a case that involves some foreign element or elements 
should be determined. In those cases where a “‘right”’ has clearly 
“arisen” under some system of foreign law, in virtue of which the 
plaintiff brings his action in the court of the forum, it is usual to 
determine the case according to that particular system of foreign 
law. (That is why it is said that “foreign-acquired rights” are 
“enforced.”) In other cases, where the facts may have occurred 
in several jurisdictions, or where the forum for some reason does 
not wish to determine the case according to the foreign law which 
would prima facie seem competent, the solution may be more 
difficult, and other principles may be applied. (Then the in- 
adequacy of the “vested rights” theory will be apparent.) 
- Whether the case be simple or complex, it is thought that two 
propositions have in practice been, on the whole, accepted by 
courts which administer developed systems of law, and are, in 
theory, desirable. These two principles are the following : | 
(1) That when “rights” have “arisen” abroad, they should 
be given effect to, subject to the public policy of the forum. 
? Dicey, Conflict of Laws, 5th ed. (1932), p. 17. 
10 Beale, Treatise on the Conflict of Laws, 1935, pp. 1968-75. 
11 See Cook, Logical and Legal Bases of the Conflict of Laws, 33 Vale, L.J. 457 
(1924); Cook, Tort Liability and the Conflict of Laws, 35 Columbia, L.R. 202 
(1935); Lorenzen, Tort Liability and the Conflict of Laws, 47 L.Q.R. 483 (1931); 


Arminjon, La notion des droits acquis en droit international privé, Recueil des 
Cours de l’Académie de Droit International, 1933, II, 5. 
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(2) That, so far as possible and subject to the above, the same 
set of facts should meet with a similar adjudication in whatever 
country the action is brought; in other words, the accident of 
the forum should be immaterial. 


In the case of the civil liability which arises from a tortious 
act, when all the relevent facts (apart from the bringing of the 
action) have occurred in the same jurisdiction”? it is clear that the 
question whether a “right” has “arisen” abroad can only be 
determined by reference to the law of the place of injury. It 
would also seem that the most convenient method of achieving 
‘uniformity of decisions, independently of the accident of the 
forum, would be by reference to the law of the place of injury. 

For these reasons the generally accepted criterion for the 
determination of. tortious liability is the lex loci delicti commissi. 
` Savigny preferred the lex fori (but stated that the forum should 
be either at the place of the act or the domicil of the defendant).8 
` This view, however, though applied by the Cour de Cassation as 
late as 1894,4 has found no general acceptance. In France the 
principle of the law of the place of injury now finds the support 
both of the text-writers and the courts. The same may be said 
of a number of other European countries and of the Bustamente 
Code; also of the United States.1? In Germany this same 
principle is accepted as the general rule, though an exception is 
made in the case of German nationals, on whom no greater liability 
may be imposed by the law of the place of injury than would be 
under German law.! Indeed Lorenzen goes so far as to say that 
England only enjoys the company of China and Japan in insisting 
_ on the application of the law of the forum as well as that of the 

place of injury.” 

Even in England, the general principle of the competence of 
the law of the place of injury is accepted. Willes, J., speaking for 
seven judges in the Court of Exchequer Chamber, said in the case 
of Phillips v. Eyre”: 

12 The difficulties that arise when the relevant facts have occurred in more 
than one jurisdiction may be found discussed in Lorenzen, op. cit. supra, n. II, 
at pp. 491-4. They will not be discussed in the text, though it is recognised that 
special problems then arise in determining the place of injury. 

18 Savigny, Conflict of Laws, tr. Guthrie, 2nd ed., 1880, pp. 217, 218, 253. 
Apparently Waechter held the same view, see Lorenzen, op. cit., p. 488, n. 18. 

u Cour de Cassation, May 29, 1894, Sirey, 1894, I, 481. 

15 Lapradelle et Niboyet, Répertoire de droit international privé, vol. 5 (1929), 
PP. 491-2. 
` 4 Jbid.; Bustamente Code, ss. 167-9. 

Beale, p. 1289; Restatement on the Conflict of Laws, ss. 378-9. 

18 Introductory Act to the German Civil Code, s. 12. 

1 Lorenzen, op. cit., p. 499. 

V L.R. 6 Q.B., 1, 28 (1870). 
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“The obligation is the principal to which a right of action 
in whatever court is only an accessory, and such accessory, 
according to the maxim of law, follows the principal, and must 
stand or fall therewith... . A right of action, whether it 
arise from contract governed by the law of the place or wrong, 

- is equally the creature of the law of the place and subordinate 
thereto. . . . And in like manner the civil liability arising 
out of a wrong derives its birth from the law of the place, and 
its character is determined by that law.” 


Fourteen years previously Dr. Lushington, in the High Court of 
Admiralty, had accepted the same principle*: 


“The principle which governs all these questions of juris- 
diction and remedies is admirably stated by Mr. Justice Story, 
Conflict of Laws, c. 14, ‘In regard to the rights and merits 
involved in actions, the law of the place where they originated - 
is to be followed... .’” 


Why then is English Law committed to the principle that a foreign 
tort, in order to be actionable in England, must also be actionable 
by the lex fort? ; 

This rule has its origin in the case of The Halley.22 This was- 
an action commenced in the High Court of Admiralty for damage 
suffered in a maritime collision that occurred in Flushing Roads. 
The defence was that the collision was due to the negligence of a 
pilot, whom the defendants were compelled to take on board by 
the Belgian or Dutch laws which prevailed in and over the river 
Scheldt. It was admitted that this would be no defence according 
to the law of the place of injury, but would under English law. 
‘The court of first instance, by allowing the defendants’ reply, 
held, in effect, that the question of liability was to be determined 
according to the law in force where the collision occurred; but 
the Privy Council, on appeal, reversed this decision on the ground 
that? : 

“.. . it is, in their Lordships’ opinion, alike contrary to . 
principle and authority to hold, that an English Court of 
Justice will enforce a Foreign Municipal law, and will give a 
remedy in the shape of damages in respect of an act which, 
according to its own principles, imposes no liability on the 
person from whom the damages are claimed.” 


Of the two grounds of principle and authority, neither bears very 
close scrutiny. To take the latter first, the only cases referred to 
41 The Zollverein, Swabey Adm., 96, 98 (1856). | 


2 LR. 2 P.C. 193 (1868). 
133 Ibid., at p. 204. 
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were The Amelia” and Simpson v. Fogo, neither of which, on 
examination, appears to have much relevance, for the former was 
concerned with statutory construction, and the latter with the 
enforcement of a foreign judgment. Unfortunately, counsel failed 
to direct their Lordships’ attention to two authorities which had 
a good deal of relevance, though to the contrary effect. These 
were The Nostra Signora de los Dolores*® and The Zollverein.® In 
the former of these cases the part-owner of a privateer was held 
liable for the capture of a Spanish ship on the High Seas in time 
of peace, even though under English municipal law he would 
not have been held to be a part-owner, as his name did not appear 
on the ship’s register; while in the latter case the plaintiffs were 
allowed to recover for damages suffered in a maritime collision, 
even though they would not have been able to recover under 
English municipal law, as they had violated the provisions of an 
Act of Parliament. 
Nor does the decision of the Privy Council seem much more 
convincing on grounds of principle. The principle relied on was 
that stated by Story in the following words?*: 


“Tt is difficult to conceive upon what ground a claim can 
be rested to give to any Municipal laws an extraterritorial 
effect, when those laws are prejudicial to the rights of other 
nations or to their subjects.” 


It is quite clear, of course, that there is no such ground. The 
relevance of this proposition, however, is very much less obvious 
than its truth. Though the statement that foreign laws have no 
extraterritorial effect has an initial plausibility whenever one is 
disinclined to apply them, this plausibility isno more than apparent. 
Foreign laws (or domestic laws, for that matter) never have any 
extraterritorial effect. That is a proposition too obvious to need 
proof, though not, apparently, too obvious to need repetition. It is 
not only the Island of Tobago that cannot pass a law to bind the 
rights of the whole world. It is just because foreign laws do not 
have extraterritorial effect proprio vigore, that the science of con- 
flict of laws has been developed to decide when they shall be applied. 
Choice of law rules select a foreign law as applicable because they 
consider it suitable or competent, never because it has extra- 
territorial effect. Accordingly, it appears that the quotation in 
The Halley from Mr. Justice Story, while undeniably true, is 


24 1 Moo. P.C. (N.S.) 484 (1863). 

% y H. & M. 195 (1863). 

26 Dodson, 290 (1813). 

27 Swabey Adm. 96 (1856). 

28 Story, 6th ed., 1865, p. 32, quoted L.R. 2 P.C. at p. 203. 
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equally applicable to all conflict of laws cases, and leaves untouched 
the question at issue, namely what is the desirable choice of law 
rule for foreign torts, always granted that no foreign law must be 
compulsorily applied. 

Any decision on grounds of principle of the problem involved 
in The Halley necessitates an enquiry less superficial than this. 
Such an enquiry reveals at once analogies in other types of cases 
involving foreign elements. The conflict of laws, by reference to 
the appropriate foreign law in a particular case, frequently confers 
a right or gives a remedy in respect of an act from which no such 
right or remedy would arise under English municipal law. If that 
were not the case, the conflict of laws would be a sterile science 
and a poor instrument of justice. The English courts have en- 
forced an Italian agreement that would have been invalid under 
English law for lack of consideration.” They have recognised the 
discharge of a contract ineffective under English law. They 
have allowed an action in quasi-contract that arose under Hun- 
garian law, but would not have arisen under the law of the 
forum.3! They will recognise matrimonial property rights of a 
sort unknown to English law*?; the same will apply to a Soviet 
marriage.% Why should compliance with English law be inter- 
posed in the case of torts, if not in these other categories of legal 
obligation? No ready answer suggests itself to this question. The 
fact that another system of law sees fit to give rise to different 
rights and obligations from those known to the municipal law of 
England is not generally thought a sufficient reason to deny them 
recognition in our courts. Any departure from this general rule 
in the case of tortious liability is thought to be an occasion for 
considerable regret. The healthier attitude is surely that of the 
late Mr. Justice Cardozo in the New, York Court of Appeals, in the 
case of Loucks v. Standard Oil Co.%, which was an action brought 
in New York under the wrongful death statute in force in Mas- 
sachusetts: the following statement, though perhaps excessively 
devoted to the vested rights theory, is excellent in its bearing on 
the necessity for compliance with the lex fori : 


“A right of action is property. If a foreign statute gives 
the right, the mere fact that we do not give a like right is no 


2° Re Bonacina, 1912, 2 Ch. 394. Contrast Kaufman v. Gerson, 1904, I K.B. 
591. 
30 Ralli v. Dennistoun, 6 Ex. 483 (1851). 
31 Batthyany v. Walford, 36 Ch.D. 269 (1887). 
83 De Nicols v. Curlier, No. x, 1900 A.C. 21; De Nicols v. Curlier, No. 2, 
1900, 2 Ch. 410. 

33 Nachimson v. Nachimson, 1930, P. 217. 

36 224 N.Y. 99, 110, III (1918). 
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reason for refusing to help the plaintiff in getting what belongs 
to him. We are not so provincial as to say that every solution 
of.a problem is wrong because we deal with it otherwise at 
home. Similarity of legislation has indeed this importance: its 
presence shows beyond question that the foreign statute does 
not offend the local policy. But its absence does not prove 
the contrary. It is not to be exalted into an indispensable 
condition.” 

Another explanation of the attitude of the Privy Council in 
The Halley that would be in accordance with principle, and would 
have afforded an adequate ground for the decision, would be the 
doctrine of public policy. It.is a well settled rule of the conflict 
of laws that no court can be expected to give toa litigant a remedy 
which will conflict with its own distinctive conception of public 
policy. Unfortunately, the Privy Council went further, and laid 
down a general rule of compliance with the lex fori. They could 
have achieved the same result in the particular case, and formu- 
lated a much better rule on torts, if they had based their decision 
on the ground that it would be against the public policy of the 
forum to impose liability on the employer of a “compulsory pilot.” 
This is what the German Reichsgericht has done in a similar case.% 
It is thought that a better decision still would have been to allow 
recovery, even though the Belgian method of solution was differ- 
ent from our own. Such a solution cannot be very offensive to our 
sense of justice, for we have substantially adopted it by statute 
since the date when The Halley was decided. But if the Privy 
Council was determined not to allow recovery, then, little as one 
wishes to encourage the encroachments of that unruly horse called 
public policy, a decision on that basis would have done less 
violence to the principles of the conflict of laws than that which 
has laid down the first part of the accepted rule on foreign torts. 
Undoubtedly at the bottom of the rule laid down by the Privy 
Council was the fear that (in the words of Cheshire*) : 


“. . . there is a danger that to allow all foreign torts to 
be justiciable in England might possibly entail the occasional 
recognition of claims that appear undesirable or even offensive 
to English eyes.” 


But in view of the ultimate residuum of control exercised by the 
law of the forum through the established rules (1) of public policy, 
and (2) that all questions of procedure are determined by the 


35 Reichsgericht, June 25, July 9, 1892, 29 RG go, cited Lorenzen, op. cit., 
p. 498, n. 57. 
3: Pilotage Act, 1913, 2 & 3 Geo. 5, c. 31, 3. 15. 
= Cheshire, Private International Law, 2nd ed., 1938, p. 302. 
3—1 
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lex fori,38 this danger would seem to be largely illusory. It is to ` 
.be hoped, therefore, that if ever the question comes up for 
reconsideration, it will be remembered that the rule as laid down 
by the Privy Council in The Halley was far wider than was neces- 
sary for the decision, and has isolated our jurisprudence from 
what is almost the unanimous rule of all civilised countries, with 
the exceptions of China and Japan. 


II. THE ACT MUST NOT HAVE BEEN JUSTIFIABLE BY THE LAW OF 
THE PLACE WHERE IT WAS DONE 


The second half of the English rule on foreign torts was for- 
mulated in Phillips v. Eyre itself. This was an action for false 
imprisonment in the island of Jamaica, the imprisonment having 
been ordered by the defendant, who was governor of the island, . 
~ in the course of the suppression of a rebellion which broke out 
there. Subsequently an Act of Indemnity had been passed by the 
legislature of the island, and had received the assent of the 
defendant, in. his capacity as governor, and the royal assent, 
indemnifying the governor and other authorities in respect to all 
acts done in order to put an end to the rebellion. It was very 
properly held that the act of the defendant, having been legalised 
by the law of the place of injury, could not form the basis of an 
action in tort before the English courts. In reaching this decision, 
the Court of Exchequer Chamber formulated the rule quoted 
above. 

Both this decision on the facts of the case, and the rule that 
“the act must not have been justifiable by the law of the place 
where it was done” are, in themselves, unexceptionable. What is : 
to be sincerely regretted is the way in which the words “not. 
justifiable” have been tortured since Phillips v. Eyre was decided. 
In order to understand how the English tort rule has developed, 
we must look at some of the later cases in which it has been applied. 

The Mary Moxham was an action in England for damages 
caused to the plaintiffs’ pier in a Spanish harbour through the 
negligent navigation of the defendants’ ship. The defence was. 
that by the law of Spain there was no liability imposed on the 
owners of the vessel, but only on the master and mariners. 
Counsel for the plaintiffs argued that there should be recovery if 


the act was “not justifiable” within the meaning of the rule in ~ 


Phillips v. Eyre; that this act was clearly not justifiable by the 
law of Spain, as it gave rise to an action for damages against the ` 


88 On the application of this rule to foreign torts, see Robertson, Characteriza- 
ton oat me Conflict of Laws (Harvard 1940), Chapter IX. 
R. 6 Q.B. 1, 28 (1870). 
# x TED 107 (1876, C.A.). 
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master and mariners; and that consequently recovery should be 
allowed in England against the owners, who would be liable 
. under English law.# The Court of Appeal very properly rejected 
this argument, holding the immunity of the owners under Spanish 
law tobe a good defence in England, on the ground that the 
question of who may be held liable for a foreign tort is a question 
of substantive law, and not of procedure. 

Machado v. Fontes? was an action brought in England on 
` account of the publication of a libel in Brazil, such publication, by 
- the law of Brazil, imposing no civil liability, but amounting to a 

ground for criminal proceedings. Taking the words “not justi- 
fiable” from the judgment of Willes, J., in Phillips v. Eyre, the 
Court of Appeal held that such a publication, being criminal 
by the lex loct, was actionable in England. Lopes, L.J., based 
his decision on the ground that the two cases of Phillips v. Eyre 
and The Mary Moxham established the rule that :43 


“in order to constitute a good defence to an action brought 
in this country in respect of an act done in a foreign country, 
the act relied on must be one which is innocent in the country 
where it was committed.” 


‘The Mary Moxham was, as we have seen, authority directly to the 
contrary, for the act relied on there was a ground for civil liability 
against different defendants; it was certainly not innocent. 
Rigby, L.J., came out with the rather surprising statement :# 


“It is not really a matter of any importance what the 
nature of the remedy for a wrong in a foreign country may be.” 


Leaving aside the question whether a criminal prosecution is in 
any sense a remedy (it certainly is not in the accepted sense of 
remedial as distinguished from penal), it is clear that the nature 
of the remedy for a wrong in a foreign country is of the greatest 
importance, it having been stated as long ago as 1789 by Lord 
Loughborough that :4 


“It is a general principle that the penal laws of one country 
` cannot be taken notice of in another.” 


and more recently by the Privy Council just four years before 
the decision of Machado v. Fontes, that :47 


“1 Ibid., at p. 113. 
“ 1897, 2 Q.B. 231 (C.A.). 
“ Ibid. at p. 233. 
44 Ibid. at p. 235. 
“© Cf., e.g. Salmond on Jurisprudence, 8th ed., 1930, p. 134. 
4: Folliott v. Ogden, 3 T.R. 726 (1789). 
4" Huntington v. Atirill, 1893, A.C. 150, 156 (P.C.). Cf. Huntington v. Atirill, 
~ 146 U.S. 657 (1892). Cf. also Raulin v. Fischer, 1911, 2 K.B. 93. 
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“.. . no proceeding, even in the shape of a civil suit, 
which had for its object the enforcement by the state, whether 
directly or indirectly, of punishment imposed for such 
breaches (i.e. “breaches of public law punishable by pecuniary 
mulct or otherwise”) by the lex loci, ought to be admitted in 
the courts of any other country.” 


Our law has indeed reached a state of strange complexity if a 
foreign penal law may not be enforced in England, but a foreign 
criminal law may, by the procedure of framing the action in tort. 

Walpole v. Canadian Northern Railway and McMillan v. 
Canadian Northern Railway’ were two decisions of the Privy 
Council on appeal from Canada, in which workmen sought to 
recover damages for injuries suffered in the course of their em- 
ployment, no damages being recoverable by the law of the place 
` of injury, as the common law right had been taken away by the 
statutory provisions for workmen’s compensation. In each case 
the action failed on the ground that the action complained of 
was neither actionable nor punishable by the lex loci, and5? 


“an act or neglect which is neither actionable nor punishable 
cannot be said to be otherwise than justifiable within the 
meaning of the rule.” 


The decisions themselves, of course, are eminently sound, but : 
only preserved the semblance of conformity with the rule of 
Willes, J., in Phillips v. Eyre by violence to the King’s English. 
As Cheshire says :51 


“Tt is obvious that this is to give a strained and artificial 
meaning to the word justifiable. . . . it is odd phraseology, if 
not an abuse of language, to say that an accidental injury to a 
workman is justifiable from the point of view of the employer.” 


The real ground for the decisions in these two cases seems to have 
been that the act or neglect complained of was not actionable by 
the law of the place of injury.5? 

In view of the Procrustean treatment that has been given to : 
the words “not justifiable,” one may wonder why they have 
survived so long. The reason is probably to be found in the 
following passage from the judgment of Rigby, L.J., in Machado 
v. Fontes :53 


48 1923, A.C. 113 (P.C.). 

4 1923, A.C. 120 (P.C.). 

50 Walpole’s case at p. 119. 

51 Cheshire, p. 301. 

52 This argument is borrowed from Cheshire, pp. 298-302. 
53 1897, 2 Q.B. 231, 234. 
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“Willes, J., in Phillips v. Eyre, was laying down a rule 
which he expressed without the slightest modification, and 
without the slightest doubt as to its correctness ; and when you 
consider the care with which the learned judge prepared the 
propositions which he was about to enunciate, I cannot doubt 
that the change from ‘actionable’ in the first branch of the 

. Tule to ‘justifiable’ in the second branch of it was deliberate.” 
Whether or not the change was deliberate, the true explanation 
of the use of the words “not justifiable” instead of “actionable ” 
in the second part of the rule is probably the following. It appears 
from the report® that Willes, J., based this part of the rule on 
three earlier cases. These were Blad’s Case,® Blad v. Bamfield, and 
Dobree v. Napier’ The first two of these were concerned with a 
Dane who had seized certain property of the defendant in Iceland 
by order of the King of Denmark, and sought an injunction to 
restrain the defendant from suing him in the English courts. 
Dobree v. Napier was an action for damages against Admiral 
Napier for his seizure of the plaintiff's ship, a seizure committed 
inside Portuguese waters by order of the Queen of Portugal, and 
later judged lawful by the Portuguese Prize Court. In the former 
two cases it was alleged that the order of the King of Denmark 
was a breach of international law; in the latter, that Admiral 
` Napier’s service under the Queen of Portugal was an offence under 
the English Foreign Enlistment Act. In both cases it was shown 
that the act complained of was not merely, from the negative 
point of view, “not actionable,” but was positively justifiable; 
particularly was this material in Blad’s Case, where the plaintiff, 
seeking an equitable remedy, had to show that he came into court 
with clean hands. Consequently, the judgments in these cases 
speak of justification, and not of actionability, which is one reason 
why Willes, J., did the same in Phillips v. Eyre. Another reason 
why he did so was that the act complained of in the case before 
him (the arrest during the suppression of a rebellion) may have 
been originally actionable, but was subsequently legalised by the 
Act of Indemnity. The word “‘justifiable” therefore described the 
arrest much more accurately than the words “not actionable.” 
To sum up the criticisms, then, that have been made of the 
application in practice of the second half of the rule in Phillips v. 
Eyre, namely that “the act must not have been justifiable by the 
law of the place where it was done,” the following points may be 
made: | 
t L.R. 6 Q.B. at p. 29 (1870). 
5 3 Swan. 603 (1673). 


58 3 Swan. 604 (1674). 
" 2 Bing. N.C. 781 (1836). 
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(1) The words “not justifiable” have undoubtedly been given 
a very strained meaning. 

(2) The reasoning of Machado v. Fontes is faulty both on 
authority, because - 


(a) It assumed that the words “not justifiable” meant 
“innocent,” and The Mary Moxham had already decided to 
the contrary. 

(b) The authorities cited did not support it. 

(c) In effect, it ignored the rule laid down by the Privy 
Council in Huntington v. Attrill. 


and on principle, because it ignored the general principle (to be 
discussed shortly) that was laid down in Phillips v. Eyre as 
follows :°8 | 


` “A right of action, whether it arise from contract governed 
by the law of the place or wrong, is equally the creature of the 
law of the place and subordinate thereto.” 


(3) The words “‘not justifiable,” that were originally used to 
show that damages would not be awarded in respect of an act 
which was not actionable by the lex loci, even though it was a 
breach of international law,® or criminal by the law of England,” 
have come to be used to hold that damages will be awarded in 
respect of an act which was not actionable by the lex loct, just 
because it was criminal by the foreign law. 

(4) If the normal meaning of words counts for anything, the 
authority of Machado v. Fontes is, in effect, considerably dimin- 
ished by Walpole v. Canadian Northern Railway and McMullan v. 
Canadian Northern Railway.™ 

Accordingly, in so far as one’s arguments must depend on the 
examination of precedent, and the refutation of the errors of one 
learned judge by the wisdom of another, it seems that a good case 
can be made out to the effect that the second half of the rule in 
Phillips v. Eyre has been at least modified, perhaps partly over- 
ruled, and, in any event, has been so curiously interpreted that 
the sooner it is done away with the better. The chief reason, 
however, for wishing it out of the way, is not the discrepancy 
revealed by the verbal exercise of comparing and contrasting 
decisions, but the consideration of principle that the proper 
criterion for tort liability is the law of the place of injury. 

That the law of the place of injury is the almost universally 
accepted choice of law rule for tort liability has already been - 

5 See supra, n. 20. , 
5 Blad’s Case, Blad v. Bamfield, 3 Swan. 603, 4. 


8 Dobres v. Napier, 2 Bing. N.C. 781 (1836). 
& 1923 A.C. 113, 120 (P.C.). 
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~ stated. s2 This is ere evident in the United States, where 
.> the judges are much more experienced i in cases of this sort than 

- in England. Their attitude is well expressed in the classic and 
-~ oft-quoted statement of Mr. Justice Holmes in the Supreme Court 
> ‘of the United States in the case of Slater v. Mexican National 
~ Railway, : a case in which action was brought in Texas for an 
. injury‘suffered in Mexico: 


“But when such: liability is enforced in a jurisdiction — 
foreign to the place of the wrongful act, obviously that does 
not mean that the act in any degree is subjéct to the lex fori, 

- with regard to either its quality or its consequences. On the . 
other hand, it equally little means that the law of the place 
of the act is operative outside its own territory. The theory of 
the foreign suit is, that although the act complained of was 
subjéct to no law having force in the forum, it gave rise to an 
obligation, an obligatio, which like other obligations, follows 
the person, and may be enforced wherever the person may be 

` . found, But as the only source of this obligation is the law of 
the: place of the act, it follows that that law determines, not 
merely the existence of the obligation, but equally determines 

. its extent. It seems to us unjust to allow a plaintiff to come 
here absolutely depending upon the foreign law for the founda- 
tion of his case, and yet to deny to the defendant the benefit 

of whatever limitations on his liability that law would impose.” 


,. This doctrine is exactly the same as that quoted above from 

© Phillips v. Eyre, that is to say the general statement of principle 
‘given by Willes, J., which afforded the context for the particular 
` rules subsequently enunciated, a context which has since been 
` forgotten while the literal wording of the rules has been 


>. remembered. 


; 


The practical reason why the law of the place of i injury forms 
, the most appropriate criterion for tortious liability is that it - 
affords oné readily ascertainable system of law by which the 
- defendant’s liability can be judged in any forum. Thisis not merely 

a question of convènience or consistency for our-courts of law, but 
. also one of elementary justice to the parties. If the English 
| courts will afford a remedy in England in respect of an act which 


‘is not tortious by the law of the place where it was done, it means 


that a man entering this country may find attaching to him with 
respect to his previous conduct all sorts of Bebilirs which he had 
aa Supra, p . 29. 

| 8 194 US. 120, 126 (1904); cf. also. Western Union v. Brown, 234 U.S. 542 . 


- 547 (1914). 
tt: See-supra, p. 29. 
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no means of suspecting or ascertaining at the time and place of 
his acts. That is why the decision in Machado v. Fontes is so 
unsatisfactory on grounds of principle, quite apart from the 
inconsistency with precedent and the linguistic contortions 
already noticed. As Professor Beale writes :55 


“The result of the English doctrine is to extend to a 
plaintiff a right to recover damages for an act which was no 
legal injury to him, and to impose on the defendant a burden 
which the law of the place where he committed his act or 
caused events to happen did not impose. It is opposed to 
what seems an obvious requirement of justice; that a person 
may rely upon the law of the place where he acts or in which 
he causes events to happen and may expect no legal conse- 
quence of his act except such as the law at that place attaches 
to it.” 


As contrasted with Mr. Justice Holmes’ statement of his 
obligatio theory, both Professor Lorenzen and Professor Cook 
prefer the attitude of Learned Hand J., which was expressed in 
Disconto-Gesellschaft v. U.S. Steel Corporation in the following 
words :®6 


“Tt is indeed commonly said that when a court must 
consider the legal effect of events happening elsewhere, it 
enforces foreign law. That I conceive is a compressed state- 
ment, which it is at times useful to expand. Of necessity no 
court can enforce the law of another place. It is however the 
general law of all civilised peoples that, in adjusting the rights 
of suitors, courts will impute to them rights and duties similar 
to those which arose in the place where the relevant trans- 
actions occurred.” 


In another place Professor Cook has expressed this same idea 
as follows :57 


“The forum, when confronted by a case involving foreign 
elements, always applies its own law to the case, but in 
doing so adopts and enforces as its own law a rule of decision 
identical, or at least highly similar though not identical, in 
scope with a rule of decision found in the system of law in 
force in another state or country with which some or all of 
the foreign elements are connected.” 

65 Beale, Treatise, pp. 1292-3. 


8 300 Fed. 741, 744 (1924), quoted Cook, Tort Liability in the Conflict of Laws, 
35 Columbia L.R. 202, 225; cf. Lorenzen, Tort Liability in the Conflict of Laws, 
47 L.Q.R. 483, 486. ’ 

#7 Cook, Logical and Legal Bases of the Conflict of Laws, 33 Yale, L.J. 457, 
469 (1924). Cf. Lorenzen, The Theory of Qualifications and the Conflict of Laws, 
20 Columbia L.R. 247, 279 (1920). 
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Starting from this proposition, therefore, that the forum always 
applies its own law, and arguing that it alone is competent to 
decide what its own law shall be, Professor Lorenzen concludes :88 


“In deciding the case as it did, Machado v. Fontes therefore 
reached a conclusion which is entirely defensible from the 
standpoint of the fundamental theory of the conflict of laws.” 


From what has been said in this article it is apparent that the 
decision of Machado v. Fontes was, on the present submission, 


. entirely indefensible from the’standpoint of the fundamental 


theory of the conflict of laws. How reconcile or choose between 
these different views? 

In this connection it must be noticed that there are two quite 
different senses in which it may be said that a court applies its 
own law: 

(x) In the first place, a court always applies its own law in 
the sense just quoted from Professor Cook. The judgment of the 
court is law rather than mere expression of opinion by virtue 
of the authority conferred on the court by the state whose judicial 
organ it is. The conflict of laws rules it applies are its own, and 
are a branch of its own law. In other words, the selective law 
applied is always the law of the forum. 

(2) In the second place, it may be said that the forum applies 
its own law in the sense that its own “internal law” ultimately 
determines the rights of the parties. This will be the case if its 
choice of law rule leads to the application of its own municipal 
law; but it will not be the case if its choice of law rule leads to the 
application of the municipal law. of some other country or state. 
Thus, while the selective law applied is always that of the forum, 
the dispositive law applied frequently is not. 

From this distinction it appears that the statement that the 
forum always'applies its own law in the first sense (on which all 
schools of thought are agreed)® leaves quite untouched the 
question whether its own law should be applied in the second 
sense. While the selective law, or choice of law rule, is always that 
of the forum, the question remains what that choice of law rule 
should be. Each country, of course, is competent to determine 
this question for itself. It might choose to apply to all cases its 


_ own internal or dispositive rule; equally, it might always decide 


(on such facts) as the English court did in Machado v. Fontes. 
There is no doubt that it is possible for a court to apply any rule 
which it pleases; the question is whether it is desirable for it to 


. # Lorenzen, of, cit. 47 L.Q.R. 487. 
* See, e.g. Beale, Treatise, p.53; Cheshire, p. 13; references given supra n. 67. 
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do so. Therefore, when Professor Lorenzen says that Machado v, . 
Fontes is entirely defensible from the standpoint of the funda- 
mental theory of thé conflict of laws, no one can take exception 
to that view if he only means that it was competent for the 
English court to decide the case in any way it pleased. But it 
must be remembered that the argument that the court always 
applies its own law goes so far, and no farther, and leaves quite 
‘untouched the outstanding (and more interesting) problem of 
what the choice of law rule should be. Accordingly, if we seek 
the assistance of the fundamental theory of the conflict of laws 
to help us evaluate the possible choice of law rules for tortious 
liability, the proposition: that the forum always applies its own 
law only leads to the bald, and indeed self-evident statement, that 
. the court is competent to decide this question as it sees fit. We 
. Must have recourse to other propositions of fundamental theory 
if we wish to discriminate between different possible choice of 
law rules. It is at this stage of the enquiry that the two proposi- 
tions enunciated above”? will be of assistance; and the two prin- 
ciples of the recognition of foreign-acquired rights and the 
uniformity of decisions will indicate that the desirable choice of 

law rule for tortious din ae is that which selects the law of the 
` place of injury. 

To summarise; then: 

The first part of the English tort rule, that the wrong must be 
of such a character that it would have been actionable if com- 
mitted in England, is based on The Halley, a decision that was . 
founded on reasoning that was faulty both on principle and 
authority: on principle, because it purported to derive from a 
. Statement of Story that foreign laws have no extraterritorial 

effect, which is perfectly true of all conflict of laws cases, but 
irrelevant to the question at issue; on authority, because the 
cases cited were not in point and two cases to the contrary were . 
ignored. The second half of the English rule, that the act must 
not have been justifiable by the law of the place where it was done, 
is founded on Phillips v. Eyre itself, and was unexceptionable as 

‘applied to the facts of that case, but is undesirable as subsequently 
interpreted in Machado v. Fontes. This decision was also faulty 
both on principle and authority: on principle because it ignored 
the general rule stated in Phillips v. Eyre that :71 

“. . . the civil liability arising out of a wrong derives its | 
birth from the law of the place, and its character is determined 
by that law”; 


70 Supra, p. 28. 
7 See supra, n. 20. ` 
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and on authority, because it ignored the effect of the decisions in 
The Mary Moxham and Huntington v. Attrill. The authority of 
Machado v. Fontes, however, is considerably diminished by the 
two decisions of the Privy Council in Walpole v. Canadian Northern 
_ Railway and McMillan v. Canadian Northern Railway. 
The accepted English tort rule has only once been passed on 
by the House of Lords, and then only obiter. This was in Carr v. 
Fracis Times & Co.,”* in which the alleged tort was the seizure of 
the plaintiff's ship by the defendant, acting under the orders of 
the Sultan of Muscat and within his territorial waters. It was — 
clear that there was no liability under any reasonable theory, and 
the decision to that effect in no way confirmed either The Halley 
or Machado v. Fontes. It would seem, therefore, particularly in 
view of the recent decisions of the Privy Council, that it is open 
to the House of Lords to'reconsider the English rule on tort 
liability, and to establish it on a more satisfactory basis. It is to 
be hoped that an opportunity will soon be presented to bring 
‘our law in this respect into line with almost all other systems of 


- „civilised jurisprudence. If and when such opportunity arises, it 


is submitted that the desirable rule that should be established 
is that the existence and extent of liability for foreign torts are to 
be determined according to the law of the place of the alleged 
“injury. The reasons for this view may be summarised as follows: 


(x) That where “rights” have “arisen” under the foreign law, 
this rule provides the best mechanism for their recognition and 
enforcement in England. 


(2) That this rule best satisfies what seems to be “an obvious 
requirement of justice” that, in general, a man should be able to 
rely on the law in force at the place where he acts, and not be 
subject to different liabilities on account of his past acts in the 
different countries to which he goes. 


(3) That this rule is most likely to achieve uniformity of 
decisions in different national courts. 


(4) That this rule will take us one step nearer the rather 
- shadowy goal of uniformity of rules of private international law, 
its almost universal adoption in other systems of law being a 
strong prima facie argament in its favour. 

While the law of the place of injury should be applied as the 


| _ general rule, the law of the forum will exercise a residuum of 


‘control in this, as in all, types of conflict of laws cases, owing to 
` the two rules that no right will be enforced which clearly offends 


73 1902 A.C. 176. 


+ 
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- the Sublic sie of the ford and that ee of édite ia 


are determined by the lex fori. But the-concept of public policy 


, Should be restricted within. the narrowest possible limits; and the ,' 


“law of the forum only applied on this account as, in ‘the words of : 


. Niboyet,”8 “un remède exceptionnel et exorbitant.” Similarly the. -- 
‘concept of procedure should be narrowly construed, in order to . „~ 


_ give aè much effect as possible to the foreign substantive law.” > ` 


` This will contribute to the achievement of the objects outlined, - ~ = 
_ ‘above, which are thought to represent the essential function of na 
' . the conflict of laws. ig CR 


`n. Niboyet, Manuel de, droit international privé, and ed:, os s. 490. mai 
7 See supra, n. 38. - | 
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| STATUTES 
Limitation Act, 1939 


This Act, which came into operation on the 1st July, 1940, is founded 
upon the Fifth Interim Report of the Law Revision Committee. Although 
there are no revolutionary changes, the Act is undoubtedly one of the 
most important legislative events of recent years from the point of view 
of the legal profession. By the accidents of historical development and as 
the result of judicial legislation this branch of the law displayed a bewil- 
dering diversity of rules and was incumbered with artificial distinctions. 
The Act simplifies the law and to the extent to which this is possible 
-establishes uniform rules with regard to conceptions material to all periods 
of limitation. The Schedule of repealed enactments attached to the Act, 
extending from a section of “ An Act concerning Informers”’ of 31 Eliz. c. 5 
to sections of the Arbitration Act, 1934, indicates the magnitude of the 
task confronting the Committee and the degree of consolidation achieved. 

`The Report of the Committee excels again as an accurate and elegant 
statement of the law and as a fair presentation of the case for reform. 
But whereas progress usually lags behind professional opinion, in this 
instance the reforms enacted exceed on occasions the recommendations of 
the Committee. Every legal system requires an efficient machinery of 
‘revision. The creation of a Committee commanding the respect of all 
branches of the profession has done much to justify the non-existence of 
a Ministry of Justice. It is to be hoped that even in the present emergency 
the Committee will be able to continue its work, inspired by the bias and 
indeed zeal for reform to be expected from a Law Revision Committee 
instead of the caution and hesitation to which the Fifth Report sometimes 
inclines. J 
The Act consists of thirty-four sections divided into three parts. Part I 
enacts periods of limitation, Part II deals with extension of these periods, 
` Part III contains general provisions. The law as to the limitation of com- 
mon law actions has been consolidated and reformed in sections 2 and 3. 
Reform of the Statutes of Limitation has invariably shortened the periods. 
The present Act on the whole continues that practice. This tendency of 
reform is not directed against the sanctity of property since the loss of 
protection suffered by the old owner is compensated by strengthening the 
position of the new owner. The explanation lies probably in the accelera- 
tion of movement within organised society due to increased commercial- 
isation. A more radical reform substituting for the system of fixed periods 
flexible periods dependent on the discretion of the court or the moment 
of actual or constructive notice of the existence of a claim was rejected. 
But it should be noted that a reform which almost seems inspired by the 
American school of realist jurisprudence should have been given careful 
consideration. Such a system would allow the law to be applied with a 
greater degree of flexibility and justice in the individual case. But it would 
involve a sacrifice of certainty which, in the words of the Committee, is 
“the fundamental benefit conferred by statutes of limitation.” 

Section 2 introduces a uniform period of limitation of six years for 
actions in simple contract and for all actions in tort. The period of limit- 
ation for actions on specialties is reduced from twenty to twelve years. 
For the purposes of limitation of actions statutes do not fall any more 
under the category of specialty since a six year period is provided for 
statutory actions other than for a penalty or forfeiture. The distinction 
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between actions founded completely or only to some extent upon a statute, 
- illustrated by Pratt v. Cook,! has thus lost its importance. Similarly, the 
single period of limitation for all actions in tort has reduced the importance 
of the distinction between trespass and case.? In other respects, however, 


the forms of action continue to rule us from their graves. Thus the period _ 
begins to run from the date on which the cause of action accrued. It . 


remains, therefore, material to examine which is the cause of action pursued 
and to master technicalities of pleading before the Judicature Acts. The 
Committee admit that this is not satisfactory but declare themselves 
unable to devise a better solution. Practitioners will obtain much needed 
assistance on this subject from the comprehensive discussion in the 
“commentary on the Statute by Preston and Newsom.’ Adherence to the 
system of the forms of action rather than a more scientific arrangement 
is shown by the omission of quasi-contract from section 2 (1) (a) which 


divides common law actions into simple contract and tort. This failure to’ 


give statutory recognition to quasi-contract as a source of obligation 
conflicts not only with scientific arrangement but also with modern trends 
of judicial opinion which have undermined the belief that quasi-contrac- 
tual claims are founded on implied contract. The matter is still more 
confused by section 2 (2) which provides a six year period for actions of 


account. No such provision has been recommended by the Committee and - 


it would seem superfluous in view of the comprehensive character of 
section 2 (I) -(@) read together with section 2 (7), which provides that the 
Act is not to apply to equitable remedies and that in their administration, 
as formerly, Equity is to follow the law. 

Section 3 dealing with conversion is another provision enacted without 
the support of the Law Revision Committee. The Committee considered 
the advisability of extinguishing the right as well as barring the remedy 
but decided to make no recommendation since the present position did 
not create any real hardship. It would seem that the subject deserved a 
more detailed examination. The title of an innocent purchaser from a 
wrongdoer against whom the right of action had become barred was 
undecided.4 Again, Wilkinson v. Verity’ created doubt as to the case 
where successive conversions had been committed by the same wrongdoer. 
Although these difficulties might have been solved by judicial authority, 
they were sufficiently substantial to warrant legislative action. Section 3 
(1) removes all doubts by enacting that in the case of successive conversions 
all remedies are lost six years after the original cause of action accrued. 


In section 3 (2) the legislator boldly proceeds to enact that after that period ` 


the title shall be extinguished. This assimilates chattels to realty. As in 
the case of realty it will be essential to bear in mind that the section 
destroys title but does not create a new method of acquisition of property 
in chattels. It is also necessary to consider the effect of section 3 (2) on 
criminal law. A possibly unintended consequence of the reform may be 
to deprive criminal courts of the power to order restitution under section 
45 (2) of the Larceny Act, 1916, in cases where the title to the property 
has become extinguished. Since these orders are issued to save recourse 
to civil litigation for the restoration of the stolen property they cannot be 

1 See infra, p. 58. 

2 Barnes v. Pooley (1935), 51 T.L.R. 391. 

3 “Limitation of Actions,” by Preston and Newsom. lviii and 480 pp. The 
Solicitors’ Law Stationery Society, Ltd. 1940. 32s. 6d. net. 


* Salmond, “Law of Torts.” gth ed., p. 334. 
5 (1871), L.R. 6 C.P. 206. 
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issued after the loss of the right of action and of the title to the property.® 
The hardship thus suffered by the victim of the offence if the criminal 
manages to elude justice for six years is not mitigated by the doctrine of 
concealed fraud. This difficulty might have been avoided if the question 
of title were kept distinct from the limitation of actions.” Adoption of a 
system of acquisitive prescription which pays attention to the conduct 
of the new owner might have been considered and it seems that the Law 
Revision Committee might have found that a comparison with the Roman 
usucapio and the law of prescription of easements and profits fell within 
their terms of reference. 

Under the next cross-heading “Actions to recover land, advowsons 

- and rent” the law has chiefly been consolidated, with few changes, such as 
the reduction of the period of limitation for actions for the recovery of 
land by the Crown or by spiritual or eleemosynary corporations to thirty 
years. This change indicates the relation between the period of limitation 
and the length of title which can be demanded by a purchaser.® A full 
commentary on this part of the Act is given by Preston and Newsom. 
Another innovation is contained in section 18 (1) which subjects actions 
by a mortgagee of personal property to a period of limitation of twelve 
years. This is another instance of the assimilation of the law of personalty 

. to realty. 

Section 19 simplifies the law of limitation of actions in respect of trust 
property. All constructive trustees are now subject to the same restrictions 
when claiming the protection of the Statute as express trustees. Thus the 
obstacle presented by Soar v. Ashwell? to a proper classification of trusts 
has been removed. Section 8 (x) (b) of the Trustee Act, 1888, has been 
re-enacted. The disappearance of the “mysterious” clause (a) of that 
section will cause no regret. But “the curious spectacle of a defendant 
shunning the character of executor and courting that of trustee”! will 

- remain. By section 20 personal representatives are subjected to the same 
restrictions in claiming the protection of the Statute which formerly 
applied to express trustees and now, under section 19 (1) and section 31 (1), 
to all trustees. But actions claiming personal estate arè only barred after 
twelve years (arrears of interest after six years). The difficult distinction 
between personal representatives and trustees will thus still have to be 
drawn, even in cases of intestacy where, as a result of the statutory trust 
for sale, this had become unnecessary. This is explainéd by the desire to 

- assimilate the position of personal representatives under a will to intes- 

tacies. Section 2r deals with actions agairist public authorities. The 

Public Authorities Protection Act, 1893, illustrated two major defects of 

the English legal system—the absence of any clear division between private 


® On the other hand, section 3 (2) would seem not to abrogate the effect of 
those convictions under the Larceny Act which automatically re-vest the property. 
Such re-vesting takes effect in spite of, and indeed presupposes, transfer of title. 
It is, moreover, designed to encourage prosecutions, an objective which loses 
none of its force by the expiry of six years from the date of the offence. 

7 Cf. Buckland and McNair, “Roman Law and Common Law,” p. 329. 
“The Romans kept quite distinct the notions of barring an action and of acquisi- 
tion of property by long enjoyment. Our law has failed to grasp this distinction 
and deals with these two different matters in an empirical and frequently puzzling 
manner.”’ 

® See also Section 22 proviso (c) which reproduces section 5 of the Real 
Property Limitation Act, 1874. 

3 (1893) 2 Q.B. 390. 

10 Hanbury, “Modern Equity,’’ 2nd ed., p. 357. 
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law and administrative law and the inadequacy of statutory interpreta- 
tion by an unsympathetic judiciary. Failure to deal separately with fautes 
de service and fautes personnelles was bound to produce hardship when the 
protection meant to be enjoyed by the former could be claimed by the 
latter. The Act attempts a compromise solution of this difficulty by 
lengthening the period of limitation from six months to one year and by 
changing the absolute character of the period to one subject to the same 
extension as other periods of the Act, with the proviso in section 22 (d). 
The Law Revision Committee points out that the Courts refused to mitigate 
the hardships which arose from the rule that the period was to run from 
the date of the act complained of. Under section 21 the period, as other 
periods under the Act, is to run from the date of the accrual of the cause 
of action. This gets over the difficulty presented by cases where the cause 
of action is not complete before damage has occurred. It still leaves 
unsolved, as is shown by Preston and Newsom, the problem of cases of 
continuing damage caused by a single act. As to the drafting of the 
section, it seems that the addition of a few paragraphs might have avoided 
the annoying method of legislation by reference employed in section 21 (2). 

By section 1 the various periods laid down in Part I are to take effect 
subject to extensions due to causes enumerated in Part II. Consolidation 
inevitably improved the law of extension in case of disability by providing, 
in section 31 (2), a general definition and, in section 22, a general rule as 
to its effect on all periods dealt with in the Act in the place of conflicting 
provisions under previous statutes. Only three types of disability are now 
recognised, infancy, unsoundness of mind, and imprisonment under sen- 
tence of death or penal servitude. The position of enemy aliens is not 
dealt with in the Act nor in the Report but it is discussed in a useful note 
by Mr. Newsom on the effect of the war. His conclusions would seem to 


apply to civil internees who present a problem which naturally was not 
anticipated. Preston and Newsom point out that the abolition of the ` 


status of convict under the Criminal Justice Bill, 1939, might have led to 
difficulties in the case of persons serving long terms of imprisonment for 
whom no administrator or curator had been appointed. The avoidance of 
these difficulties is perhaps the only good which has come of the abandon- 
ment of the Bill. Section 31 (3) reverses the patently unjust decision in 
Harnett v. Fisher Here again the Statute shows more boldness than the 
Report which referred the matter to a revision of the Lunacy Laws. 
Complete uniformity as to the effect of acknowledgments and part 
payments would be impossible. Thus, where the period of limitation 
operates to extinguish the right, acknowledgment or part payment will be 
ineffective if given after the extinction of the right, but no similar qualifica- 
tion is imposed on their effect where only the remedy is barred, although 
in these cases the acknowledgment or part payment will operate only 
against the person giving the acknowledgment or making the payment 
and their successors, section 25 (5) and (6). This important distinction 
between periods of limitation extinguishing the right and barring the 
remedy rests still on decisions under the old statutes. It has not been 


11 A slip will be found in the discussion of this sub-section by Preston and 
Newsom. The word “plaintiff” in the twelfth line on p. 278 should read 
‘’defendant.”” i 

12 (1927) A.C. 573. 

13 Sanders v. Sanders (1881), 19 Ch.D. 373; Beamish v. Whitney (1908), 
1 Ir.R. 38; Re Alison (1879), 11 Ch.D. 284; IR Clifden (1900), 1 Ch. 774; but 
Hervey v. Wynn (1905), 22 T.L.R. 93. 
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given statutory recognition except by inference from the wording of 
section 25 (1). The subject is best understood by following the arrangement 
adopted by Preston and Newsom in one of the best chapters of their book 
and by considering separately actions to recover land, foreclosure and 
~ redemption actions, and money claims. It seems that it has been overlooked 
to provide for actions to recover chattels although the title to the chattels 
is now lost after the period has expired. The most important change of 
the law relating to this cause of extension of periods of limitation consists 
in the abolition of the requirement of a promise, express or implied, in 
addition to the acknowledgment of a simple contract debt. This assimilates 
the law to specialty debts. As a result of this change it can now be main- 
tained that the main object of the Act is to protect defendants who have 
lost the evidence needed to resist demands made after a lengthy interval 
of time. This view as to the object of the Statutes had been expressed by 
Abbott, C.J., in Mounistephen v. Brooke. But Chief Justice Best in 
A’Court v. Cross! preferred to explain the policy of the Statutes as con- 
` cerned with the suppression of “stale demands.” It has since remained 
customary to state both views as the policy pursued by the Statutes. The 
fact that the opinion of Chief Justice Abbott has now been restored may 
be of some importance when it becomes necessary to examine the object 
of those sections of the Act in which the remedy is barred, for instance 
for the purposes of classification in Private International Law. In future 
the courts will no more be compelled to examine “the exact meaning and 
effect of the words employed by generations of shifty debtors.”’1 The 
difficulty and thanklessness of this task were best illustrated by the famous 
decision in Spencer v. Hemmerde.” Section 24 (I) requires all acknowledg- 
ments to be by signed writing. Section 24 (2) abolishes some troublesome 
distinctions and extends the operation of the maxim “Qui Sacit per alium 
facit per se” by allowing all acknowledgments to be made by or to an agent. 
As against the former rule in the case of specialty debts it has now also 
become impossible to take advantage of acknowledgments given to third 
parties. : 

In section 26 the widest possible effect is given to fraud and mistake 
as causes for the extension of limitation periods. They operate now in all 
causes of action dealt with in the Act, whether the action be based on fraud 

` or be fraudulently concealed. This finally ensures the victory of Equity 
over common law according to McCardie, J.’s opinion in Lynn v. Bamber 18 

Of the general provisions which form Part III of the Act it is only 
necessary to mention section 27 (6) which extends the application of the 
Act to statutory arbitrations. As to arbitrations by agreement, the 
relevant provisions of the Arbitration Act, 1934, are substantially re- 
enacted, Section 28 assimilates the effect of counterclaims to that of set-ofis, 
since both are now deemed to stop the running of the period as from the 
beginning of the action in which they are pleaded. Section 29 which should 
be read together with section 2 (7) preserves the equitable doctrines. of 
Taches and acquiescence, although their scope has been restricted by the 
enactment of statutory periods for a number of equitable claims in other 
parts of the Act. Section 30 applies the Act, subject to a few exceptions, 
to the Crown and thus abolishes the distinctions under the old law. Section 

16 (1819), 3 B. & Ald. 142. 

15 (1825) 3 Bing. 332. 

1 Lord Sumner in Spencer v. Hemmerde (1922), 2 A.C. 507, at P. 534. 


17 Supra, n. 16. 
18 (1930), 2 K.B. 72. 
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32 saves periods of limitation prescribed by particular enactments the 
more important of which are discussed in the twelfth chapter of Preston 
and Newsom. . 

The Law Revision Committee considered whether the Statute of 
Limitation should be given the effect generally of extinguishing the right 
as well as barring the remedy. The Report enumerates some instances 
where the distinction is material. In one instance, actions to recover 
chattels, the law has been changed. As to the remaining points, it appeared 
to the Committee that “the arguments on the merits seem pretty evenly 
balanced.” It seems possible to state even in stronger terms the case 
against changing the effect of the Statute. Where at present only the 
remedy is barred the policy of the law can be explained satisfactorily as 
conferring a protection upon a debtor of which for some honest scruples 
he may not wish to avail himself. In this connection the Committee also 
considered Mr. Beckett’s suggestion for reform of the rules of Private 
International Law as to limitation of actions.!® But this does not seem 
to be quite the appropriate context for the consideration of this question. 
Mr. Beckett is not concerned with the problem whether the Statute should 
operate to extinguish the right or only to bar the remedy. His criticism 
is directed against the use of this distinction as the test whereby statutes 
of limitation, particularly those of foreign systems, are classified in English 
Private International Law. No recommendation was made by the Com- 
mittee on the surprising ground that itis a matter of considerable difficulty. 
In stating that it should be considered separately the Committee seemed 
to imply that the subject is one suitable for reform by statute. Itseems that 
in making his suggestion Mr. Beckett was expressing his despair of changing 
the wrong course of reasoning obstinately pursued by the decisions. It is 
usual to invoke the aid of the legislature whenever a rule believed to be 
unjust has become so well settled as that in Huber v. Steiner. Yet it 
seems difficult to imagine that an Act of Parliament overruling this 
decision should cure the mischief described by Mr. Beckett. The correct 
classification of the statutes of limitation, like other general problems of 
Private International Law, must be solved by the theory of Private 
International Law. Decisions cannot permanently arrest the progress of 
this science, they merely reflect prevailing theories and are liable to change 
with them. In the opinion of the present writer, the problem will not be 
solved until the correct method and the proper function of classification 
have been appreciated, in particular the fact that the categories of 
classification, in this case “substance” and “procedure,” cannot be con- 
ceived as mutually exclusive. 

Finally, it remains to acknowledge the assistance derived in this survey 
of the Act from the commentary of Preston and Newsom. The codification 
of the subject means that in future practitioners will wish less for a treatise 
arranged under some scientific pattern than for a commentary following 
as closely as possible the progress of the Statute. This has been realised 
by the learned authors and their work is, therefore, bound to occupy a 
leading place in the literature on the subject. 

š J. UNGER. 


19 15 British Year Book of International Law (1934), 76. 
2 (1835), 2 Bing. N.C. 202. 


- 


Sa 


NOTES OF CASES _ 5 





NOTES OF CASES 


Building Schemes affecting Leasehold Property ; Liability of a 
Landlord not to derogate from his Grant. 


It is not easy to extract the facts in Newman v. Real Estate Debenture 
Corporation from the report in [1940] 1 All..E.R. 131, but they appear to 
‘be as follows. The first defendants were a corporation which leased a 
building composed of a shop on the ground floor and four flats above. 
They sub-leased the top flat to the plaintiff, taking from him a covenant, 
which was to be found in the sub-leases of the other three flats, to use 
the premises for residential purposes only. In August, 1938, the corporation 
granted a sub-lease of the whole building, subject to the plaintiff's sub- 
lease of the top flat, to the second defendants, a company called Flower 
Decorations, Ltd., who wished to extend the business part of the premises 
.” so as to take in the flats on the first three floors. The necessary structural 
alterations were finished by the middle of the following November, and 
‘after that time the whole of the building, with the exception of the 
plaintiff's flat, was devoted to the business of the company. In the action 
which the plaintiff brought against ‘the corporation and the company, it 
was alleged that the defendants were liable under three heads. The first 
- was nuisance, which was said to consist in (a) the disturbance caused by the 
structural alterations from August to November, 1938, and (b) the annoy- 
ance arising out of the way in which the business was run from November, 
_1938, onwards. The second was breach of the implied obligation not to 
derogate from the grant to the plaintiff, t.e. not to do anything which would 
render his flat materially less fit for the purpose of living in as a residence. 
The third-head was breach of the restrictive covenant not to use the upper 
floors of the building otherwise than for residential purposes, which 
covenant was said to be implied from the existence of a building scheme. 
The first point to get clear is the relationship between the parties. 
Though there are statements in the judgment which have led commentators 
to the conclusion that the corporation assigned the residue of its lease to 
the company (89 L.J. News, 27 and 84 Sol. J. 248), we are informed by the 
defendants’ solicitors that the transaction was a sub-lease for twenty-one 
years of-the whole building, subject to the plaintiff's tenancy of the top 
flat which still had more than four years to run. The company, therefore, 
occupied a dual rôle. It was sub-lessee of the ground floor and the first 
three floors, but until the plaintiff’s tenancy expired it was not so much. 
sub-lessee of the top flat as lessee of the corporation’s reversionary interest 
therein. This is what Atkinson, J., meant when he said at p. 150 that the 
. company was “being sued as owner of the leasehold reversion” and that ` 
` the corporation had “parted with (its) interest in the reversion.” Those 
statements are accurate as long as it is understood that the reversion in 
question is ‘the reversion expectant on the determination of the plaintiff’s 
tenancy, t.e. the right of the company to the rents and profits from the. 
plaintiff, which right would come to an end at the expiry of four years 
_ when the company’s sub-lease would take effect in possession. 

As far as the corporation was concerned, it was held liable for the 
nuisance arising out-of the structural alterations on the ground that the 
disturbance, though temporary, ‘‘was not caused by a lawful and proper 
exercise of their powers, but by an exercise which was in breach of their 
duty to the plaintiff” (p. 147). Two points call for comment'here. In the 
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first place, the alterations did not take place till after the sub-lease to the 
company, and normally it is the occupier of premises who is liable in 
nuisance. On the facts as stated in the report, the only explanation of the 
corporation's liability would be that it had expressly or impliedly author- 
ised the company to commit the nuisance in question (Harris v. James 
(1876), 45 L.J.Q.B. 545), but we are informed by the defendants’ solicitors 
that the alterations were actually carried out by the corporation under the 
.terms of a contract made simultaneously with the sub-lease to the company. 
The second point is that if the alterations had not been in breach of a duty ` 
-towards the plaintiff, the learned judge would not have held that they 
constituted a nuisance. The duty which was disregarded by the corporation 
was that which arose under the building scheme, so that there was liability 
in nuisance only if the existence of the restrictive covenant could be proved. 
Dealing with the implied covenant not to derogate from the grant to 
the plaintiff, Atkinson, J., said that he was “satisfied that the corporation 
broke this covenant by the nuisance for which they were responsible” 
(p. 147) and awarded a single sum in respect of damages both for the 
nuisance and for the breach of this covenant. In the headnote it is stated 
that “the letting of the flats for business purposes was such a derogation,” 
and since this is nowhere explicitly stated in the judgment, it is presumably 
based on the remarks of the learned judge at p. 146 where he said: “I have 
held that the corporation committed a breach of covenant in permitting 
the premises to be used for business purposes.” It is true that this might 
refer to the implied covenant not to derogate, but more probably it is the 
implied restrictive covenant which is meant, because the preceding part 
of the judgment deals almost exclusively with the latter and the former 
is mentioned only incidentally. Moreover, a single sum was awarded for 
the corporation’s liability in nuisance and for derogation; had there 
been a breach of the obligation not to derogate in addition to the nuisance, 
some damages must have been awarded in respect of it. But even if there 
is nothing in the judgment to support the suggestion, it is an attractive 
one which seems correct. Once the existence of the restrictive covenant 
is established, the grant to the plaintiff is the grant of a flat in a building 
exclusively reserved for residential occupation, and there is an obvious 
derogation from that grant if the corporation lets the other flats for 
business purposes. But whichever view is taken, it is clear that according 
to Browne v. Flower, [1911] 1 Ch. 219 there would have been no liability 
for derogation had the plaintiff failed to prove a restrictive covenant. 
It was, therefore, essential to prove a building scheme if the corporation 
was to be liable at all. Atkinson, J., considered the principles governing 
building schemes generally as expounded in Elliston v. Reacher, {1908] 
2 Ch. 665, and dealt with the application of those principles to buildings 
containing flats in Hudson v. Cripps, [1896] 1 Ch. 265, Gedge v. Bartlett 
` (1900), 17 T.L.R. 43 and Jaeger v. Mansions Consolidated, Ltd. (1903), 
87 L.T. 690. Hudson v. Cripps is the decision on which the others are 
founded, and it is interesting to remember the comment made on it by 
Jolly in Restrictive Covenants affecting Land (2nd ed. at p. 68): “It is 
submitted that this case goes further than any previous decision.” It is, 
in fact, a frontier case beyond which the Courts cannot go without seriously 
extending the scope of the building scheme principle. The learned judge 
considered that the case before him was on a par with those just cited, for 
the area to which the scheme was said to apply was ascertained, there was 
a common lessor who had imposed almost identical restrictions on each 
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tenant which “were consistent, and consistent only, with a general scheme 
o$ management” (p. 141), and “each lessee knew or took it for 
granted that the restrictions imposed on him were also imposed on the 
other lessees, and were so imposed for their mutual benefit inter se” (pp. 
137-38). 

When these cases are examined, however, they will be found to relate 
to buildings in which the business of letting flats was carried out on a 
large scale. In Hudson v. Cripps, the plaintiff's flat on the second floor 
was numbered 21 and there were floors above; in Gedge v. Bartlett the 
plaintiff lived in flats numbered 32 and 34; in Alexander v. Mansions 
Proprietory, Lid. (1899), 16 T.L.R. 431, a ‘‘flat” case not mentioned by 
the learned judge, the flats were numbers 66 and 67; and in Jaeger v. 
Mansions Consolidated, Ltd. (1903), 87 L.T. 694, though exact numbers 
cannot be given, the building in question is described as a large one “ being 
divided into blocks having outer doors and staircases for the common 
use of all the tenants of flats in such blocks.” It is also worthy of note that 
in the first and last cases the business of the lessors was large enough to 
have special tenancy agreement forms printed which were used in each 
lease. In these cases it is possible to say that a scheme of management or 
development of the whole building existed, but it is stretching words to 
say that the same is true in the present case where the so-called scheme 
could apply only to the five floors of a building above a shop. If the learned 
judge is correct, it would follow that if the owner of a house divides it 
into two flats and lets them to tenants subject to the same restrictions, a 
building scheme arises which binds him also. On this reasoning London 
must be full of hitherto unsuspected building schemes. It may be said: 
“Assume that a building scheme cannot exist where there are only two 
flats; how many flats must there then be before a.scheme can be implied? 
If not three, will four be enough?’’—-and so on. The idea is, of course, to 
lead the victim on to a position where he will assert that a building scheme 
is possible if the building has + number of flats but not possible if the 
number is only x — 1. The fallacy in such a line of argument was exposed 
forty years ago by Lindley, M.R., in a case where the blocking of a street 
by. carts was alleged to be a nuisance (4.-G. v. Brighton & Hove Co-operative 
Supply Association, [1900] 1 Ch. 276, 282): 

“It is urged that it is difficult to draw the line. I admit that it is 
extremely difficult. . . . It is always a question of degree. It may be 
asked, What is the difference between one cart and two, and so on? 
You cannot draw the line in that way. Nothing is more common in life 
than to be unable to draw the line between two things, Who can draw 
the line between plants and animals? And yet, who has any difficulty 
in saying that an oak-tree is a plant and not an animal?” f 

With great respect, there can be little doubt on which side of the line 
_ the present case falls. 

It is somewhat ironical that Atkinson, J., should cite Browne v. Flower, 
[1911] x Ch. 219 on the question of derogation from grant and ignore it 
on the building scheme point, for in that case Parker, J., whose views on 
building schemes in Elliston v. Reacher he quotes as authoritative, refused 
to allow the existence of a building scheme in a situation much closer to 
the one we are considering than any which arose in the Hudson v. Cripps 
line of case. In Browne v. Flower a building was divided into more than 
two flats (the exact number cannot be ascertained from any of the reports 
but there cannot have been many more than two), and all the tenants had 
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covenanted not to use the flats for other than residential purposes; 
Parker, J., said (at p. 224): 

“I do not see my way to hold that there was any such scheme for 
letting Fulthorpe Mansions as would bring the case within Spicer v. 
Martin. It is true that there is a similar stipulation in all the leases 
of flats in the mansions, but . . . that was because of certain covenants 
in the head lease, and not in order to benefit the tenants of the flats 
generally. It is quite certain that in other respects there was no single 


form of lease prepared or adopted for all the flats, nor did the plaintiffs _ 


inquire, nor were they informed,.as to the terms on which other flats 

in the building were let or intended to be let.” - 

Every word in this quotation applies to the present case. Atkinson, 
J., says that “thé restricted user cannot be explained as being necessary 
to secure compliance with covenants in a head lease” (p. 137) without 
giving any reason why; the covenants in the leases of the flats were a 
little more detailed and stringent than those in the head lease but that 
was probably done ex abundanti cautela and alone cannot justify the 
learned judge’s statement. He says that he has ‘‘no doubt whatever that 
Newman took it for granted that everyone held subject to the same 
restrictions, and that every newcomer would hold on the same restric- 
tions” (p. 137) but there appears to have been no affirmative evidence on 
this point such as Parker, J., thought necessary. Finally, there was no 
common printed form of lease which was used in each of the tenancies. 
It is submitted, therefore, that the decision of Atkinson, J., in this case 
that a building scheme existed is not supported by the authorities he cited 
and is in conflict with the views of Parker, J., in Browne v. Flower. We 
are informed by the defendants’ solicitors that notice of appeal was given 
but that the plaintiff preferred to compromise on the terms of accepting 
a sum less than his taxed costs in discharge, and this strengthens our view 
that the decision is one which should not be followed. 

The learned judge then turned to consider the case against the company 
and held it responsible for the nuisance arising from the way in which the 
business was conducted, but, curiously enough, did not impose liability 
on it for the nuisance caused by the structural alterations though it was 


_ in occupation at the time when they were carried out. In dealing with 


” the company’s liability under the covenant not to derogate from the 
grant to the plaintiff, he started off by saying that it was an obligation 
restrictive in character which would “prima facie bind the company if 
they took this lease with actual or constructive notice of (it), or, rather, 
with notice of the facts and circumstances from which (it is) to be implied ” 
(p. 134). With great respect, the question of notice or no notice has nothing 
to do with the case, for the obligation not to derogate runs af law so as to 
bind an assignee (Cable v. Bryant, [1908] 1 Ch. 259) or a lessee (Rigby v. 


- - Bénnett (1882), 21 Ch.D. 559) of the burdened land. The obligation not 


to derogate, which runs between vendor and purchaser as well as between 
landlord and tenant (Wheeldon v. Burrows (1879), 12 Ch.D. 31), can exist 


only if the landlord retains land which adjoins the demised premises, and. 


the obligation binds subsequent holders of the adjoining land because the 
rights of the landlord in dealing with that land have been diminished at 
law by his implied grant. The obligation does not run with the reversion 
of the demised land, for if the ownership of that reversion and the owner- 
ship of the adjoining land become separate, the obligation attaches to the 


latter. The obligation is, therefore, sui generis. It differs from a covenant ` 
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under Tulk v. Moxhay because it binds holders of the servient land, notice 
or no notice; it differs from covenants running under Spencer's case in 
that it binds persons other than assignees of the reversion; and it differs 
from covenants which run with the land at law i in that the burden passes 
to subsequent assignees. 

In fact, Atkinson, J., held that the company was bound by the obliga- 
tion not to derogate (p. 147) before he went on to consider the question of 
notice (p. 148) which was relevant only to its liability under the restrictive 
covenant. He held that the nuisance arising from the way in which the 
business had been conducted constituted a breach of the obligation and 
awarded a single sum as damages both for the nuisance and for the breach. 
As in the case of the corporation, we suggest that, once liability under 
the restrictive covenant is established, then breach of that covenant is 
also breach of the covenant not to derogate. It is interesting to note 
that Atkinson, J., refused to grant an injunction simply on the ground of 
derogation from grant (p. 147), presumably because the damage resulting 
therefrom was not substantial enough (Aldin v. Latimer Clark, Muirhead 
& Co., [1894] 2 Ch. 437). 

Finally, the learned judge held that the company had notice of and 
was bound by the restrictive covenant arising under the building scheme. 
Notice was imputed to it on the rather unsubstantial ground that its 
officers and agents knew that the flats were used only as private dwellings 
and had seen the plaintifi’s lease which clearly indicated that ‘‘ there was 
—or, at any rate, might be—a scheme for using the flats for residential 
purposes only” (p. 149). Counsel for the company tried to argue that 
even if his clients had notice of the scheme, it could not be enforced against 
them because it had not been entered on the Register. As the land in 
question was in the Administrative County of London, the relevant 
statutory provisions are to be found in ss. 23 and 50 of the Land Registra- 
tion Act, 1925, and neither s. 198 (1) of the Law of Property Act, 1925, 
nor s. 10 (1) D (ii) of the Land Charges Act, 1925, were in point. Even 
when a building scheme affects freehold land, there are obvious difficulties 
in the way of registering it (Jolly, op. cit., p. iii), though there is no trouble 
about registering the covenants taken by the vendor from the individual 
purchasers. But where the subject-matter of the scheme is leasehold 
property, as was true in the present case, the covenants between the 
tenants and the landlord cannot be registered as they are expressly 
excluded by L.R.A., 1925, s. 50 (1). The view put forward to evade this 
difficulty was that: 

“if one lessee under a building scheme is being sued by another 
lessee under the scheme, the covenant under which he is being sued 
is not a covenant between lessor and lessee, and is, therefore, regis- 
trable” (p. 150). 

This interesting argument was dealt with by the learned judge in the 
following way: 

“All I need say is that the company is not being sued as lessee of 
one of the flats, but is being sued as owner of the leasehold reversion 
bound by the late lessor’s covenants, and these covenants are not 
capable of registration.” 

It is submitted with great respect that this is not so, for the restrictive 
covenant implied under a building scheme of leaseholds binds the landlord, 
not qua reversioner of the plaintiff, but gua owner of the rest of the land 
subject to the scheme. Suppose that A, the lessee of Blackacre, has laid 
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out the estate in plots in such a way that a building scheme is brought 

into existence; one of the sub-lessees, P, is guilty of a breach of the 

restrictive covenant and his neighbouring sub-lessee, Q, wishes to bring 

an action. He can sue P for committing the breach, and he may be able 

to sue A, in his capacity as P’s landlord, for suffering the breach. But 

suppose that before the breach is committed, A has assigned his reversion 

on P’s sub-lease to Y and his reversion on Q’s sub-lease to Z. Q will be 

able to sue P, as before, but the liability under which A would have 

laboured apart from the assignment is transmitted to Y and not to Z. 

In the present case the company is in the position of both P and Z, but’ 
liability is imposed on it in its capacity as P, the sub-lessee, and not in 

its capacity as Z, the owner of the reversion on Q's sub-lease. Therefore 

the learned judge was wrong in thinking that it was not necessary to deal 

with this argument on its merits. It is submitted with some hesitation 

that the argument would be upheld if the analogy of The Satanita ([1897] 

A.C.59) were applied. It will be remembered that in this case the plaintiff 

and the defendant entered their yachts for a race and signed an under- 

taking with the secretary of the club to obey the club’s sailing rule; the 

House of Lords held that the result of these transactions was a contract 
between the plaintiff and the defendant. If this is so, then the covenant 
by which the company was held bound was not one between lessor and 
lessee, and so was registrable. There seems no reason why such an implied 
covenant should not be entered on the Register, though there is the prac- 
tical difficulty that it will be hard to persuade the Registrar that such a 
covenant is to be implied. Had the land been unregistered land, there 

would have been a further difficulty, for, as Jolly says (lec. cit.) : 

“The new system of registering restrictions against the name of 
the covenantor cannot be readily applied to mutual covenants implied 
by Building or General Schemes, and in the absence of any plan 
identifying the servient tenement is certain to lead to hopeless con- 
fusion.” | 
But even if this argument is wrong, and the covenant on which the 

sub-lessee is being sued is regarded as one between lessor and lessee, there 
is a further possibility. There is a body of opinion to the effect that s. 50 
of the L.R.A., 1925, refers only to covenants concerning the land demised 
and does not apply to covenants by a landlord concerning the user of land 
retained by him. We are told in Walford, Practical Hinis on Draft Leases 
(2nd ed., pp. 75-75) that the second class of covenants is accepted as 
registrable at the Land Registry. The learned judge does not discuss this 
distinction at all and so we can scarcely be said to have a considered 
decision on whether the Land Registry practice is correct or not. On this 
point, as on most of the others raised in the case, the judgment of Atkinson, 
J., leaves something to be desired, and we have a feeling that future 
generations of lawyers will regard Newman v. Real Estate Debenture 
Corporation either as a decision which should never have been reported or 
as a decision which cannot be law as it is reported. 
D. W. Locan. 


Pratt v. Cook, Son & Co. (St. Paul’s), Limited. (56 T.L.R. 363) 


This decision of the House of Lords has settled a point of importance 
concerning the application of the Truck Acts to a practice widely prevalent 
in factories and businesses of all kinds, involving the supply of meals to 
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` workers in lieu of part of their wages. The fact that the effect of the 
decision may soon be set at nought by the passing of a statute legalising 
the practice complained of in the case in question does not reduce the 
interest and attention due to the decision of the House of Lords. Indeed, 
that the passing of such a statute is a probability makes it desirable to 
study the matter more attentively than might otherwise be necessary, in 
order that criticism of any such legislation may be founded on a proper 
understanding of the issues involved, and its retrogressive tendencies more 
effectively opposed. 

In the case of Pratt v. Cook, Son & Co. (St. Paul’s), Lid., the plaintiff was 
an artificer employed by the defendants, who are wholesale drapers, 
having taken over the business from their predecessors in title in March, 
1920. The plaintiff had entered the service of the defendants’ predecessors 
in title in 1900. He joined the army in the war of 1914-18, and on his 
return to civil life in 1919, he was re-engaged, as a packer, by the firm on 
the terms that he should be paid 53s. per week, plus dinner and tea, which 
were valued at ros. per week (which valuation was admitted by the 
plaintiff). When the defendants took over, the plaintiff continued his 
same employment, and received always the minimum wage applicable to 
his employment, less Ios., and received his dinner and tea. During his 
holidays, the plaintiff was paid ros. a week extra in cash. 

In December, 1935, the defendants let their men set up a canteen in a 
part of their premises, rent-free, and from then until the termination of 
his employment in March, 1936, the plaintiff was paid an additional ros. 
per week. 

It is of interest to note, in passing, that the plaintiff was an active 
member of the National Amalgamated Union of Shop Assistants, Ware- 
housemen and Clerks, and the provision of the canteen was the result of an 
agitation for which he was partly responsible. 

After the termination of his employment the plaintiff, we may suppose, 
had more time at his disposal to consider the legal aspect of the terms of his 
former employment. Anyway, he decided that the provision of dinner and 
tea with a deduction of ros. from his wages was a matter within s. 3 of the 
Truck Act, 1831, which provides that “the entire amount of the wages 
earned by or payable to any artificer shall be actually paid to him in the 
current coin of the realm, and not otherwise; and every payment made to 
any such artificer by his employer of or in respect of such wages by the 
delivering to him of goods or otherwise than in the current coin aforesaid, 
except as hereinafter mentioned, shall be illegal, null and void,” and so 
proceeded to claim from his employers the amounts due to him by virtue 
of s. 4 of the Truck Act, which provides for the recovery of wages or any 
part thereof which have not been actually paid in current coin of the realm. 

Three lines of defence were relied on by the defendants. Firstly, that 
the plaintiff was not a manual labourer, and so not entitled to the benefit 
. of the Truck Acts; secondly, that the deduction was rendered lawful 

by s. 23 of the Truck Act, which provides, inter alia, that “nothing herein 
, contained shall extend . . . to prevent any employer of any artificer . . . 
from supplying or contracting to supply to any such artificer . . . any 
victuals dressed or prepared under the roof of any such employer, and 
there consumed by such artificer; nor from making or contracting to make 
any stoppage or deduction from the wages of any such artificer . . . for or 
in respect of any such victuals . . . Provided always that such stoppage or 
deduction shall not be in any case made from the wages of such artificer 
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unless the agreement or contract for such stoppage or deduction shall be in 
writing and signed by such artificer.” 

The agreement in writing relied on by the defendants was an ne 
between the employers’ organisation, The Wholesale Textile Federation, 
and the above-mentioned Union. 

~ A short review of authorities led Wrottesley, J., who gave judgment in 
February, 1938, ([1938] 2 K.B. 51), to hold that as the plaintiff's employ- 
ment substantially involved work with his hands, his was in manual 
labour, although involving a fair amount of skill. 

On the question of whether there had been a deduction of wages or not, 
the learned Judge found little difficulty in holding that in fact there had 
been a deduction of 10s. per week. In reaching this conclusion, it appears 
that he was influenced by the fact that the plaintiff was paid an extra Ios. 
per week while on holiday, and by the fact that when an officer of the 
plaintiff's Union asked the defendants to pay an extra Ios. per week 
instead of food, the defendants replied that they thought the existing 
arrangement more satisfactory, and insisted on adhering to it. 

The most difficult point in the case appears to have been the question 
whether the matter came within s. 23. It was contended by the defendants 
that the proviso of that section is complied with if an agreement as to 
deductions be signed, not by, but on behalf of, the workman. Wrottesley, 
J., expressed a view contrary to this contention, on the ground that the 
section was drafted in terms indicating that they should be strictly com- 
plied with, and that vicarious signing of the agreement (in this case by a 
Union official) was not in accordance with the requirements of the proviso. 
His views, however, were obiter, for he found that the employers had never 
been parties to the collective agreement, in that they had always opposed 
collective bargaining, and insisted on dealing with their workpeople direct. 

The third point raised by the defendants was that most of the claim 
was statute-barred. The plaintiff's reply to this was that the action was 
` one of debt upon a specialty, and was therefore within s. 3 of the Civil 
Procedure Act, 1833, which fixes a period of limitation of twenty years 
for this class of claim. The learned Judge upheld the plaintiff’s contention 
on this point, applying the test laid down by Jervis, C.J., in Cork & Bandon 
Railway Co. v. Goode, (1853), 13 C.B. 826: “but for the Act of Parliament 
this action could not have been brought.” Here the plaintiff had only to 
establish that he was a labourer, and then, once he establishes the matters 
dealt with in ss. 3 and 4 of the Act, liability attaches to the defendants (see 
the reasoning of Slesser, L.J., in Kenyon v. Darwen Cotton Manufacturing 
Co., Lid., [1936] 2 K.B. 193, at 206); such a case as this is, therefore, 
distinguishable from one where a statute enables a plaintiff to sue on a 
contract or a cause of action which is outside the statute, as in Gutsell v. 
Reeve, [1936] 1 K.B. 272, where the questions in issue arose out of the 
payment of wages below a minimum rate fixed by the Agricultural Wages 
(Regulation) Act, 1924, which fixed penalties for such under-payment, but 
did not, like the Truck Act, 1831, make the contract illegal, null, and void. 
The defendants further argued that the claim was in the nature of “an 
action for penalties, damages or sums of money given to the party grieved 
by any statute now or hereafter to be in force” and that the period of 
limitation was therefore two years. The answer to this was the definition 
of the words quoted by the Court of Appeal in Thomson v. Clanmorris, 
[r900] 1 Ch. 718, as including only sums payable by way of penalty or 
punishment. 
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The Court of Appeal ([1939], 1 K.B. 364) (Slesser and Finlay, L.JJ., 
Goddard, L.J., dissenting) reversed the judgment of Wrottesley, J., on the 
issue under s. 23 of the Truck Act, 1831, but agreed with him that the 
action (were it successful) would be one upon a specialty. It was argued for 
the appellants that the wording of s. 23 of the Act was such as to require 
an agreement in writing only for certain things therein set out, and that 
the requirement of an agreement in writing did not apply to (inter alia) 
meals cooked under the employer's roof. Slesser and Finlay, L.JJ., held 
that s. 23 falls into two parts: firstly, a list of things (including food cooked 
on the premises) the supply of which is not to be prohibited by the Act; 
secondly, deductions, as to which there is the provision, already referred to, 
about an agreement in writing. They held that as the supply of food was 
permitted by the first limb of s. 23, the employers were entitled to pay the 
respondent partly in money and partly in food, and that a part payment 
in food did not, in this case, involve any deduction from wages. They 

` explained that in their view the permissive words of s. 23, allowing the 
supply of (inter alia) food prepared on the premises, took the permitted 
thing out of the prohibition contained in ss. 1 and 3, providing that wages 
shall be paid in current coin of the realm, and not otherwise. 

Goddard, L.J., took the view that the prohibition is absolute, and that 

\ the permission given by the first limb of s. 23 to supply certain things was 

“Ydependent on compliance with the provisions of the second limb of the 
‘section, namely, that deductions must be the subject of an agreement in 
writing. He expressed the opinion that the effect of the Act is that the 
employer must agree to pay, and must pay, wages in money and not in 
kind; that the employer may contract to supply goods to his workmen 
as to any other members of the community, but he can only deduct the 
price from the worker’s wages for such goods and services as are set out in 
s. 23, and if the worker has agreed in writing to the deduction being made. 

The opinion of the House of Lords upheld the judgments of Wrottesley, 
J. and Goddard, L.J., except that it was said that Goddard, L.J., went too 
far in saying that s. 23 applies only to deductions. Lord Atkin, after an 
interesting account of the history of the various Truck Acts, which date 
from 4 Edw. IV, expressed the view that in the case before the House, 
there was no deduction, but a payment of wages in kind, which was 
absolutely prohibited. 

Lord Romer, agreeing with the motion of Lord Atkin, explained that 
the first limb of s. 23 authorises the supply of certain things by an employer 
to his workers. The second limb of the section deals with deductions from 
wages in respect of such supplies as a separate matter, and specifies the 
requirement of an agreement in writing. 

It appears to the writer of this note that the reasoning in the learned 

. Speech of Lord Romer is particularly easy to follow, and puts this by no 
means simple question in a nutshell. 
» So there the matter stands, and a partial resuscitation of the ancient 
system of truck has, for the time being, been stifled. In so far as we may 
suppose that employers would not attempt such a resuscitation unless 
it were profitable to them, it seems likely that attempts to render nugatory 
the decision of the House of Lords will be made. 

“It should be borne in mind, too, that the development of industrial 
society has given rise to a need for some amendment to the Truck Acts in 
the other direction, for when the last of them was passed in 1896, it was 
not, as now, a reasonable probability that an employer could not only 
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evade the intention of the Acts, but subject his workmen to a far greater 
degree of servitude than was possible fifty years ago, by setting up a 
factory in an undeveloped neighbourhood, and causing all the local shops, 
houses, and entertainments to be owned by subsidiary companies of the 
main concern, so that, for example, in the event of a strike, shops and 
cinemas may be closed, and (unless the houses are within the Rent Res- 
trictions Acts, as they mostly would be now) bring pressure to bear on the 
strikers through the landlord company. Such action has occurred in one 
case already, on a very substantial scale. 
S. H. Murray. 


Desertion 


The decision of the House of Lords in Cohen v. Cohen (1940), 56 T.L.R. 
597 is to be welcomed for what it actually decides and for the light it 
throws on the attitude of the Courts towards desertion. The facts were 
that in 1925 the wife was deserted by her husband. In 1930 she filed a 
petition for divorce on the ground of adultery but was unable to proceed 
with it for lack of means. It therefore remained on the file until 1937, when 
it was dismissed on her application and a second petition filed, also on the 
ground of adultery, fresh evidence having been discovered. But inquiries 
did not substantiate this charge and the second petition was dismissed, 
again on the wife’s application, on March 1st, 1938, and on the next day 
she filed a petition for desertion under section 4 2 (b) Matrimonial Causes 
Act, 1937. 

`~ Now that section makes “desertion without cause for at least three 
years immediately preceding the presentation of the petition” a ground 
for divorce, but the difficulty in the wife’s way was the Court of Appeal’s 
decision in Stevenson v. Stevenson (1911), P. 191, where it was held that a 
period of desertion was automatically ended by the filing and prosecution 
of a petition, for the petitioner “was praying the Court to require her hus- 
band to keep away” ; having done this, she could not afterwards complain 
that his absence was desertion. Prima facie this looks reasonable enough, 
but it ignores earlier decisions and many practical difficulties. In Knapp 
v. Knapp, 6 P.D.10, the wife had petitioned on the grounds of adultery 
and desertion but at the hearing it was found that the desertion had not 
tun for the statutory two years (as required by the Act of 1857); she was 
allowed to proceed at the end of two years, and the point that the first 
petition had ended desertion was never raised. In Wood v. Wood, 13 
P.D. 22, a wife petitioned on the ground of adultery and cruelty, but the 
charge of cruelty failed; she was then allowed to amend by alleging 
desertion for two years, during part of which time the first penn had 
been in state of active prosecution. . 

In both these cases the husband was living in adultery and it was this 
fact that the Court treated as material; while he was so living the wife was 
under no duty to return to him and he had shown by his own act that he 
did not intend to return to her; that being so, the filing of the petition did 
not affect his intention to desert one way or the other. In Lapington v. 
Lapington, 14 P.D. 21, where the facts were substantially the same, 
Butt, J., was really concerned with the procedural point of whether, when 
desertion was alleged in place of cruelty, it was necessary to file a new 
petition or proceed by a supplementary one; he did not suggest that first 
petition could or did terminate desertion. 
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In Stevenson’s case the Court of Appeal relied mainly on Kay v. Kay 
(1904), P. 382, where the wife petitioned on the ground of adultery and 
cruelty, both of which charges were negatived by the jury and described 
by the judge as “unfounded.” She then filed a petition for judicial 
separation on the ground of desertion, but Gorell-Barnes, J., dismissed 
this, notwithstanding the fact that the jury had found desertion. His 
reason was that the wife’s conduct in making quite unfounded charges 
justified her husband’s refusal to return to her and so changed what had 
initially been desertion into a justifiable absence; the learned judge was 
only concerned with the previous petition in so far it contained these 
charges: he did not suggest that that suit ipso facto ended desertion. 

All these cases rest on the test of intention and to this that the House of 
Lords has returned in Cohen’s case (thereby overruling the à priori rule 
laid down in Stevenson v. Stevenson); thus, in Lord Romer’s words (56 
T.L.R. at p. 601) :— 


“The question whether a deserting spouse has reasonable cause for 
not trying to bring the desertion to an end and corresponding question 
whether desertion without cause has existed for the necessary period 
must always be questions of fact, and the determination must always 
depend upon the circumstances of the particular case. I deprecate 
attempts to lay down any general principle applicable to them all.” 


Incidentally the way for this decision had been paved by three decisions 
in the lower Courts, which illustrate the stress to be laid on the parties’ 
intentions, instead of merely looking at their actions. The Stevenson 
principle (to use Lord Romer’s term) was distinguished in Gibbs-Smith v. 
Gibbs-Smith (1939), P. 170, where a previous petition had been filed but 
not served and in Lynch v. Lynch (1939), P. 135), where a petition was 
filed and served but the parties later resumed cohabitation. In Jordan v. 
Jordan! (1939), P. 239, it was decided that, where there has been desertion 

and a petition is filed and afterwards dismissed, its effect is to suspend the 
` desertion and not automatically to end it. Curiously enough none of these 
cases were cited in Cohen’s case but they, together with the ratio decidendi 
in Cohen v. Cohen itself, go a long way to clarify and determine the place 
of the element of intention in desertion. 

G. A. FORREST. 


Sale of Goods—Transfer of Property 


Re Capon, Trustee in Bankruptcy v. Knight (R. C.) & Sons, 1940, 
2 All E.R. 135, is a case of some interest in regard to the passing of property 
on a contract for the sale of goods, a matter comparatively little illustrated 
in the modern case law. Its chief importance, however, lies in the fact that 
it may well terminate a somewhat unhealthy type of agricultural finance 
which appears to have grown up in East Anglia, if not elsewhere, of 
recent years. 

Knight & Sons were a firm of auctioneers who financed a very shaky 
farmer, Capon, in the following way. Capon’s business was the fattening 
of pigs, but he had not the capital to purchase them in sufficient quantities 


1 Cohen v. Cohen is inconsistent with Jordan v. Jordan in that the former 
decides that desertion can continue while another petition is in progress, whereas 
in Jordan's case it was held that the previous petition suspended but did not 
end the desertion. I cite it here as an instance of the way in which “the Stevenson 
principle” had been undermined. 
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to make it pay. He accordingly arranged with Knights that the pigs 
which he bought in their auction sales should not be paid for until he had 
fattened and sold them. Knights, of course, had to be secured and this 
was done by Capon giving to them, before he took the pigs away, receipt 
notes by which he acknowledged that they remained the property of 
Knight & Sons, who were to have the right to remove and sell them at any 
time. In the meanwhile Capon was to be treated as if he had the pigs for 
agistment. Knights were to be remunerated by the commission on the 
tesale or alternatively by payment of interest on the purchase price. 
Capon was eventually made bankrupt, and these proceedings arose in order 
to settle whether the Trustee in Bankruptcy or Knight & Sons were 
entitled to the pigs. 

The Court of Appeal affirming, a Divisional Court held that the property 
in the pigs had passed to Capon at the time of the original auction sale, 
and that the subsequent arrangement was a merely colourable attempt to 
provide a security without the need for registration, and therefore had 
no effect. The Trustee in Bankruptcy therefore succeeded as against 
Knight & Sons. 

The cardinal rule of English law as to passing of property is of course, 
that it depends on the intention of the parties (see Sale of Goods Act, ` 
1893, 8.17). In spite of a finding by the County Court judge to the contrary, 
theré could be little doubt that the real intention was a straight sale to 
Capon, subject to an arrangement for securing the price in the way already 
indicated, and the able analysis of the evidence by Scott, L.J., made the 
matter quite clear. But even if it had been left uncertain it is submitted 
that the Court should have reached the same decision. For one thing the 
auctioneers would have been acting in breach of duty to their principals the 
sellers if they had employed Capon to purchase the pigs on their behalf,. 
and the presumption of course is that persons act in accordance with the 
law. Moreover it must in any case have been obvious that fundamentally 
the arrangement was one for giving security. Now the policy of Parliament 
as expressed in statute after statute is that all such securities shall be 
registered. This is especially so under the Agricultural Credits Act, 1928. 
If the auctioneers could have, as in fact they tried to do, stood back and 
relied upon their secret document, these ‘irregular methods ofcredit”’ would 
have indeed been, as Scott, L.J., described them, ‘‘dangerous.”’ ‘‘It is,” 
he continues (p. 147), “of the very essence of any healthy system of 
agricultural credit that suppliers should know, or be able to ascertain, 
where they stand in regard to a farmer’s ostensible assets, and that is 
the policy of the 1928 Act.” Legally speaking, it may be irrelevant, but 
sociologically it is a pertinent fact that Scott, L.J., was for a number of 
years chairman of the Agricultural Organisation Society, and as a member 
of Parliament always played a prominent part in the agricultural dis- 
cussions of his time. 

R. S. T. C. 


Hire Purchase 


The chief interest of Menzies v. United Motor Finance Corporation, 
[1940] 1 K.B. 559, is that it is the first case to be decided under the Hire 
Purchase Act, 1938 (as to the provisions of which see 2 Mod. L. Rev. 51). 
It will be recollected that in the case of a hire purchase transaction falling 
within the scope of that statute the goods cannot be seized by the owner 
for default of payment of instalments without leave of the Court, but 
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is in cases where as much as one-third of the instalments has been paid 
(S. 11 (1) ). In the instant case the plaintiff who wished to obtain some 
money on the security of a motor car purported to sell it to a garage 
proprietor for £30 on the terms that it was to be hire-sold back to her. 
For this purpose the defendants were brought in to finance the trans- 
action in the usual way. The plaintiff accordingly signed the usual form 
of agreement. This recited that she had paid an initial instalment of £25 
and agreed to pay a balance of £37 of hire by twelve monthly instalments. 
Actually she had never paid £25 at all. It does not appear from the facts 
of the case as reported that this figure was inserted in order to bring the 
total hire figure to more than £50, at which point the Act ceases to apply 
to dealings in motor cars or whether the garage proprietor was entirely 
responsible for it. If the defendants were endeavouring to evade the 
statute they failed, for the Court of Appeal held that whether the whole 
affair was a sham or was genuine it came within the Act. 

The plaintiff after paying more than half her instalments fell into 
arrears, and the defendant thereupon seized the car without applying to 
the Court. The plaintiff thereupon sued them under s. 11 (2) of the Act 
for repayment of all the instalments which they had received from her. 
The Court having held that the transaction fell within the statute awafded 
her this sum. The defendants would presumably retain the car which 
they had seized, and it is perhaps a matter for discussion whether the 
penalty imposed by the statute for failure to obtain the assent of the 
Court to a seizure is heavy enough to be likely to prevent this form of 
abuse from continuing to be prevalent. 

The case contains a further description of the method of hire purchase 
finance, this time by Goddard, L.J., On this subject reference may be 
. made to 3 Mod. L. Rev. 239. R. S. T. C. 
Frustration | ; 

In a note on Tatem v. Gamboa, [1939] 1 K.B. 132, which appeared in 
an earlier volume of this Review, Mr. Unger in an interesting discussion 
of the two possible bases for the doctrine of frustration, came to the con- 
clusion that while the authorities on the whole presented an overwhelming 
case for basing it historically upon an implied term in the contract; this 
was in reality only a legal fiction (a view shared by Lord Wright: see. 
Legal Essays and Addresses, p. 255), and that the time had come for 
frank recognition that the real question was one of law whether in fact 
the foundation of the contract had disappeared. Upon this argument 
he justified the decision of Goddard, J., in Tatem v. Gamboa, which 
otherwise appeared to him contrary to the authorities. 

Sound as Mr. Unger’s argument may appear to be when judged in 
historical perspective, it should be pointed out that in Re Comptoir Com- 
mercial Anversois and Power Son & Co., [1920] 1 K.B. 868, the Court of 
Appeal had already decided that they must swim with the current. 
This case does not appear to have been brought to the attention of Goddard, 
J. If it had, said Branson, J., in Court Line Lid. v. Dant & Russell Inc., 
[1939] 3 All E.R. 314, he could hardly have expressed the views which he 
did. Branson, J., considered that an end had been put to the controversy 
so far as lower Courts are concerned, but he went on to say that, he regarded 
the matter as academic. If this is so it must mean that in any case where 
the Court is of opinion that the basis.of the contract has in fact gone it 


1 See 2 Mod. L. R. 233. 


eA MODERN LAW REVIEW July, 1940 





will be prepared to fnd that there is an implied term to rescind. If this be 
really so it is difficult at first Sight to find a reason why the fiction should be. 
retained. 
~ Imperial Smelting Corporation Lid. v. J oseph Constantine Steamship 
Line Lid., [1940] 2 All E.R. 46, however, shows that the distinction may 
still be relevant. In this case an explosion occurred in the boilers of a 
ship which was held to have frustrated a charter-party voyage. The 
charterer in resisting the shipowner's plea of frustration claimed that the 
explosion was due to negligence on the part of those responsible for the 
ship, and the new and important question of burden of proof arose. It 
was argued that a party relying upon an implied term that in certain 
circumstances a contract should be regarded as rescinded must show that 
the circumstances have not supervened as a result of negligence on his’ 
part. It is clear that if this were so the implied term theory would work 
differently from the conclusion of law theory, for under the ‘latter if the 
Court finds that the basis of the contract has gone it. must hold the con-. 
tract to be frustrated, though doubtless, if ‘one party could prove that 
this had been brought about by the other a claim would lie for breach of 
contract. In other words the burden of proof would become vital. 

In the instant case, however, Atkinson, J., held it is not for the party ` 
contending for the frustration to prove that he has not been negligent, . 


r 


but for the party alleging negligence to proveit. He reached this conclusion ``- 


- by a process of reasoning based upon the application of exceptions clauses 


in similar documents i.e. charter parties, and bills of lading. It is quite ‘ 


clear that in such cases the onus is upon the party seeking to prevent the 
application of such a clause (cf. the Glendarroch, [1894] P. 226). In the 
result, therefore, the distinction does turn out to be immaterial. 2 
In conclusion it should be noted that Atkinson, J. (see p. 51), expressed 
the view that “perhaps it is not yet finally settled whether the true basis 
_ upon which the doctrine of frustration of contract résts is the term to be. 
- . implied into the contract or whether it arises by operation of law as soon 
as it appears that the basis of the contract has-gone.” This must mean 
. that he thinks-it quite possible that the House of Lords, when the point 
comes before it, will take a realistic view, and consign the fiction of implied 
term’ to the already large heap of other fictions which have out-lived their 
usefulness. 
The decision of Atkinson, J., has now been overruled by the Court of 
Appeal (1940) 56 T.L.R. 882. ~ -ST C.. 


‘Guardianship in Private International Law 


The number of authorities on the conflict of laws with regard to the 


position of parents and guardians towards their children and wards is 
surprisingly small in this country. For this reason and also for its bearing 
on the general principles of Private International Law the decision of 
Morton, J., In re_B's Settlement, B. v.. B., [1940] Ch. 54, is of out- 
standing importance. It was a case of a dispute between parents for the 
custody of their infant son who had been made a ward of Court. Both 
parents and the child were Belgian nationals, and the child was born in 
‘ Belgium, but the mother was British born and had acquired Belgian 
nationality by marriage. At the time when the case came before the Court 
mother and son were resident in England and the father was resident in 


Belgium, but the report does not indicate where he was domiciled. Divorce’ 


r 
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proceedings were pending in Belgium in the course of which (about two 
years before the present case) the Belgian Court appointed the father 
guardian pending the proceedings, gave him the custody and ordered the 
mother to return the child to Belgium within twenty-four hours. When she 
failed to comply with this order, the Correctional Court in Brussels fined 
her for disobedience in contumaciam. The father now asked the English 
Court to order the mother to deliver up the infant to him and to give him 
the custody of the child with liberty to take him to Belgium and to keep 
him there. While he relied on the order made by the Belgian Court, the 
mother alleged that it was better for the child’s welfare if he remained in 
England and in her custody, and that, under section 1 of the Guardianship 
- of Infants Act, 1925, the latter argument should alone weigh with the 
Court. This section provides that, with regard to the custody of infants, 
_ the Court “shall regard the welfare of the infant as the first and paramount 
` consideration,” while the respective legal claims of father and mother are 
not to be taken into consideration. There had been in the nineteenth century 
a change of attitude on the part of the Courts towards the recognition and 
enforcement of foreign judgments and decrees with regard to the guardian- 
ship of infants. (See Dicey, 5th Ed., pp. 552—553.) The earlier view, expressed 
in Johnstone v. Beattie (1843), 10 Cl. and F. 42, was to the effect that 
guardianship was exclusively determined by the law of the child’s residence, 
and that, in this country at any rate, a foreign appointment of a guardian 
was not allowed to have any extra-territorial effect with regard to children 
in England. In Nugent v. Vetzera (1866), L.R. 2 Rg. 704, however, it was 
held that not only that a guardianship granted by a decree of the Court of 
the nationality had to be recognized and enforced in England but, what is 
more, that the guardian could exercise ‘‘all such power and control as 
might have been exercised over these children in their own country if 
they were there.” The question of the “welfare of the children” was not 
taken into account. This authority was followed by later cases. We are, 
here, faced with a conflict between the policy of internationalism and that 
of “internal welfare” and, in the nineteenth century, the former carried 
the day. With the decision under review the development returns to the 
point from which it started in the earlier part of the nineteenth century. 
The learned judge held that, in view of the Guardianship of Infants Act, 
1925, the Court ‘is always bound to exercise a judgment of its own when 
dealing with the custody of a ward,” and ‘‘bound to consider first the 
welfare of the infant, and to treat his welfare as being the paramount 
consideration . . . whatever orders may have been made by the Courts 
of any other country.” ‘Due weight” should be given “to any views 
formed by the Courts of the country whereof the infant is a national,” 
but no more, and in so far as previous decisions lay down any other rule, 
they can no longer be followed. The foreign order is only a fact to be 
“weighed” among others. As it was for the benefit of the infant to remain 
in England and in the custody of the mother, the Belgian order was not 
followed and the summons was dismissed. It is interesting to note that, 
apparently, the child’s domicil is of no importance at all and the only Courts 
which are at all considered to have jurisdiction in matters of guardianship 
are those of the nationality and of the child’s residence, a view which is 
not shared by Dicey (see p. 556). Dicey’s Rule 144 can no longer be upheld 
in its present form after this decision. 
The implications of this decision are far from clear. Does the rule laid 
down by the Court apply to children resident in this country only, or to all 
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children whose cases happen to come before the Court? In the latter case 
- the decision would mean that section 1 of the 1925 Act is a rule of inter- 
national public policy which must claim application despite the fact that 
a foreign law—that of the child’s nationality—is normally applicable, a true 
- example of ordre public international. If the welfare principle is, however, 
confined to children resident in this country, then the rule means that 
questions of guardianship are primarily governed by the law of the resi- 
dence. Another difficulty is this: Does it matter whether, as in Nugent 
v. Veizeva and in Di Sefvini v. Lousada, 18 W.R. 425, the child was 
originally brought to this country with the consent of the foreign guardian 
or, as in the present case, taken from the country of the nationality against 
the foreign guardian's will? In the former case it may be said that the 
> connection between the child and England having been formed by the 
foreign guardian, it can be severed by him at any time, while in a case like 
the present this would not be true. And finally: Is there, perhaps, a 
difference between the existence of the right of guardianship and its 
exercise? Could it be said that the creation and abrogation of guardian- 
ship is within the province of the law of the nationality, but that the 
- powers over the infant’s person and their exercise are subject to the 
‘ paramount control either of the law of the infant’s residence or of the 

lex fori? In the present state of the authorities it is difficult to answer 

these questions. 

O. KAHN-FREUND. 


Income Tax Cases 


The Income Tax code provides that, where any person—a term which 
statutorily comprehends a corporate body—succeeds to a trade previously 
carried on by another person, as from the date of the change the profits 
of the successor shall be separately computed as though a new business 
had been set up at such time—Rule XI (2), Cases I and II Rules, Schedule 
D Income Tax Act, 1918. Ina straightforward case, as where a non-trader 
acquires an existing business, the rule presents no difficulties either of 
law or of accountancy; the position, especially from the aspect of computa- 
tion of profits, is made very complicated where the acquired business is in 
effect merged in the existing business of the successor. 

The refusal of leave to appeal to the House of Lords in two recent cases 
turning on the construction of this rule, viz.: Laycock v. Freeman Hardy 
and Willis, Ltd. (1939) 2 K.B. 1 and Briton Ferry Steel Co. Lid. v. Barry 
(1939), 4 All E.R. 541—shows that the Courts are most loath to interfere 
with the Appeal Commissioners’ decision as to succession or otherwise 
regarding the matter as essentially one of degree, ie. of fact which is 
solely within the competence of these Commissioners; the essential facts 
in these two cases were set out and discussed at 2 M.L.R. page 323 so need 
not be repeated here. In the Briton Ferry Steel Co.’s case, the Court of 
Appeal emphasised that the vital consideration was whether the business 
taken over by, and/or merged in, the successor’s business had changed its 
original character; if it had not, then the mere fact of merger did not 
prevent the operation of the rule. The Freeman Hardy and Willis decision 
seems to have turned upon its own peculiar facts and therefore cannot be 
taken as a precedent; in essence, in this case, a business of manufacturing 
- shoes and seiling them wholesale became, after the succession, one of 
manufacture and sale retail; the character of the business had thus 
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‘changed and the rule was therefore not operable. In the Briton Ferry 


Steel Co.’s case, the same business, ie. manufacture of tinplate from steel 
bars, was carried on as before the change but this was effected not by 
Separate companies but-as a department of the successor company, the 
character of the business remaining unaltered ; the rule operated to charge 
the appellant company on its profits from this department according to 
the rules applicable to new businesses. The Master of the Rolls emphasised 
that it was the actual profits of the successor that were to be charged and 
not a “notional” profit; he approved, however, any rough and ready 
-method that would yield substantial justice as between the Revenue and 
the taxpayer. 

The dissenting judgment of Scott, L.J., in Bamford v. Osborne (1940) 
2 All.-E.R. 317 is an interesting example of the extent to which economic 
theory is now allowed to form part of the ratio decidendi of what a short 
while ago would have been a case of pure law. The exceptional treatment, 
for taxation purposes, of the farming industry has long been notorious, 
see, for example, the Report of the Royal Commission on the Income Tax 
(1920—Cmd. 615) at pages 98-101 and note'at 1 M.L.R. 294. Since the 
introduction of the income tax, in its present form, in 1806, farmers have 
been taxed upon a purely “notional” profit being a proportion of the 
annual value of the lands they occupy e.g. from 1896 to 1914 their profits 
were taken to be one-third of the annual value, 1915-17 at the full value, 
1918-20 twice the value and since then again the full value. This basis of 
a “notional ” profit might work injustice when times were bad so the farmer 
was given a threefold option, viz. to pay according to the annual value of 


~ his lands, upon his actual profits for the year of assessment or to be charged 


under Schedule D, like any other trader; no such option was given to the 
Crown in cases where profits far in excess of the annual value were made. 
It must, however, be added that—throughout the duration of the Income 
Tax—profits from “gardens occupied for the sale of produce,” i.e. market 
gardens, etc., and from nurseries, were computed in the same manner as 
those arising from any other business. With the huge subsidies lavished 
on Agriculture in recent years the time has surely come for the farmer to 
be-charged—as recommended by the Royal Commission on the Income 
Tax in 1920—0n his actual profits instead of upon a “notional” sum often 


N far less than his real profit; the unfairness to other tax payers of the 


present scheme is obvious when it is realised that, for the purposes of 
National Defence Contribution and of the recent Excess Profits Tax, the 
farmer is treated in the same way as any. other trader. 

The facts in Bamford v. Osborne were, briefly, that some 550 acres of 
land were worked as one unit; 229 acres were arable land on which vege- 
tables and fruit for sale were grown while the remainder, with one small 
exception, was employed for ordinary agricultural purposes, e.g. fattening 
cattle, etc. Modern mechanical methods were used over the whole area 


_ and the employees were engaged indiscriminately upon both sections 


which, however, varied from year to year. The Appeal Commissioners 
held that the division of the whole farm according to acreages sufficiently 
identified the two sections and that the 229 acres were “occupied as a 
garden for the sale of produce” and therefore chargeable upon the actual 


` profits arising therefrom and not on the annual value. It should be noted 


here that, in Monro and Cobley v. Bailey (1933) 148 L.T. 505 (H.L.), the 


-House of Lords had held that the distinction between the occupation of 


land as a “farm” or as a “garden” was“ . . . in all cases a matter of 
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degree; no general principle can be laid down to govern them . . .”’—so 
Lord Buckmaster at 17 Tax Cas. p. 623. 

The majority of the Court of Appeal in the instant Case held, firstly, 
that division of the land into two sections identified by acreages was a 
proper description in law (see, too, a similar decision in Scotland, Lowe v. 
Inland Revenue (1937), 21 Tax Cas. 297) and, secondly, that the land to 
be assessed as a “garden” need not be distinct and separable from the 
remaining land used as a “farm” so long as the nature of the produce 
grown on any part of the land appeared to the Appeal Commissioners to 
be such as to allow that portion to be described as “a garden for the sale 
of produce”; lastly, the majority held that there was some evidence to 
justify the Commissioners’ finding of fact which could not—in view of 
the decision in Monro and Cobley v. Bailey—be disturbed by the Courts, 

Scott, L.J., in his dissenting judgment, considered the case one of 
vital importance to farmers and also to the community at large since, as 
regards farmers, the annual value basis of taxation gave a substantial 
fiscal benefit to the skilful farmer who made a large profit and, from the 
aspect of the general community, because, if farmers were to be taxed 
upon the actual profit they derived from growing and selling vegetables 
and fruit, this would deter them from the cultivation of these crops and 
lead to a serious decrease in the growing thereof and in the consequential 
supplies to our urban populations. The argument that, to tax a trader’s 
profits in full would deter him from developing his business and thus be 
against public policy, seems a very strange one to introduce into the inter- 
pretation of a taxing statute and no reason is seen why it should be valid 
for the farming industry and not so for any other; for example, the refusal 
of the Courts, for taxation purposes, to make any allowance, in the case 
of mines, for wasting assets has certainly not led to the drying up of mineral 
supplies to this country! Scott, L.J., in the course of an able historical 
account of the taxation rule in question (Rule 8, Schedule B, Income Tax 
Act, 1918) considered that the “gardens for the sale of produce” referred 
to therein connoted a self-contained and defined unit of land cultivated. 
in a way characteristic of the market gardener with his great intensity of 
cultivation and further that, throughout the period under review, the 
land must be so cultivated. He found support for this view in Middleton’s 
“ Agricultural Survey of Middlesex,” published shortly before the intro- 
duction of this rule in the original Income Tax Act of 1806; in this work 
a distinction was drawn between the considerable profits made -by 
“gardeners” and the much smaller ones by “farmers who garden.” 

There seems a great deal to be said for the view of Scott, L.J., that the 
statutory “garden” must be a defined unit of occupation both in relation 
to space and to time but the decision of the House of Lords in Monro 
and Cobley v. Bailey (cf. supra) seems to bar the acceptance of this view; 
in that case there was a mixed farm of which only one-third was used for 
the cultivation of bulbs, the remainder being worked as an ordinary farm 
but ancillary to the major object viz. bulb-cultivation. The House of 
Lords, as we have seen above, held that the determination and extent of 
the occupation of lands as a “garden” or a “farm” was in all cases one of 
degree for the sole determination of the Appeal Commissioners. Leave to 
appeal to the House of Lords was given in the instant case but it seems 
doubtful whether, in the circumstances, the decision will be disturbed 
having regard to the prior decision of the ultimate appellate tribunal. 


A. FARNSWORTH. 
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LEGAL ESSAYS AND ADDRESSES. By Lorp WRIGHT OF DuRLEY. 
pp. xxxv and 442 (with index). Cambridge at the University Press, 
15s. net. 


It is a temptation to begin this review with some remarks about other 
judges who have been authors, but Sir William Holdsworth has already 
exploited this idea in the Law Quarterly Review. His list, however, in so 
far as it does not consist of authors who afterwards became judges, contains 
only the names of those who have been dead as long as Queen Anne. Per- 
haps the most exciting thing about this book is that it breaks a convention. 
It has long been considered that judges should not write or indeed speak 
about the law, when off the bench, except in the most general terms, lest 
they should afterwards be called upon to decide a point on which they 
have already expressed an opinion. This view holds a poor opinion of the 
capacity of our judges for independence of legal thought. There have re- 
cently been signs that its hold is less strong. Lord Hewart’s racy journalism 
in “The New Despotism ” was perhaps not more than a technical infraction 
of this convention, but Lord Wright’s volume deals ita shattering blow, and 
one from which we hope that it will not recover. English legal literature 
is not so rich that it can afford to be without contributions such as those 
contained in this volume. On putting it down one thinks of what we might 
have gained if B., S., M. and others had shown the same independence and 
initiative. 

From the point of view of Lord Wright’s work it is highly significant 
that he is rather teacher turned judge than author. It is true that if he had 
not afterwards become a leading counsel he would not have been made a 
judge, and that his large practice gave him part of the qualifications for 
eminence as a judge. But his eminence as a lawyer is not unconnected 
with the thought which he gave to legal problems as a teacher. In this, 
of course, he is far from being a solitary figure, and one cannot help the 
reflection that in refusing judicial office to teachers unless and until they 
have achieved large practices at the bar the Lord Chancellor deprives the 
community of a valuable source of judicial recruitment. This is one of the 
principal reasons why the American contribution to the development of 
the common law has for so long exceeded that made in the land of its birth, 
a fact to which Lord Wright himself draws attention. 

The present volume consists of a number of lectures and book reviews. 
Most of these were either delivered in the United States, or were contributed 
to American journals, or are reviews of American books. It is therefore an 
outstanding contribution to Anglo-American legal friendship. The re- 
mainder are addresses to English societies. Such a collection is apt to be 
uneven in quality, and one or two of these chapters might perhaps have 
been omitted with advantage to the balance of the volume. At the same 
time there is hardly one of them which does not contain some passage of 
profound insight or acute observation. A reader of the chapter on General 
Aspects of Law, which was prepared for a student society, might well turn 
to the next, after reading a few pages relating to matters with which he 
was perfectly familiar. By doing so he would lose the advantage of an 
interesting and liberal discussion about the relationship of modern admin- 
istrative law to the common law, in which the author shows, for an English 
judge, an unusual appreciation of the part played by economic and social 
forces in the making of the law. 
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These same ideas åre discussed at greater length in the Preface, in some : 
ways the most important part of the volume, for here Lord Wright sets out 
a sort of credo, the credo of a liberal judge. Its value above all consists of an 
exceedingly frank discussion of the process of moulding the law, so as to fit 
in with the requirements of modern society, a matter of the first importance 
which no one in authority has previously had the courage to examine in 
public. Lord Wright, unfortunately as I think, accepts the doctrine of 
stave decisis, and recognises that logical analysis must be the chief working 
tool of the law. He sees at once, however, the difficulties which these 
postulates must occasion to a developing system :''I have often wondered 
how this perpetual process of change can be reconciled with the principle of 
authority and the rule of stare decisis.” He then examines the processes 
by which this problem is more or less solved in practice. | 

I do not, however, consider that Lord Wright really succeeds in extri- 
cating himself from the stare decisis dilemma. His entanglement in it ex- 
plains his passionate endeavours to push ahead the work of the Law Revi- 
sion Committee. It explains also some of his robust distinguishings of 
earlier cases. Yet the Law Revision Committee has proved a less flexible 
and quickly wielded weapon than had been hoped, while the process of : 
valiant distinctions soon leads to a condition of that very uncertainty which 
the doctrine of stare decisis is designed to prevent; since it becomes difficult 
to forecast which way the Court will jump. 

The truth is that precedent was designed as a tool and has become a 
master. Its proper use is indicated by Lord Wright himself in his discussion 
of logical analysis, which seems to exercise over many judges just the same 
sort of fascination as does stave decisis. Lord Wright, however, is deter- 
mined to keep logic in control, as is indeed evident from his own judicial 
work—‘ however excellent the logic which has developed the process, the 
excellence of the logic will not justify the rule if that is based on a funda- 
mental premise which is bad”; the law ‘‘will be less concerned with the 
‘literal interpretation and reconciliation, in a narrow and. technical 
spirit, of decided cases,” are only two of many quotations which could 
be given. 

Lord Wright’s examination of the processes by means of which he con- 
siders that the above formulated dilemma is solved is of much importance. 
He finds on the facts of any particular case that there is always,so to speak, 
a free area where the principles of justice may be applied, though he frankly 

` confesses that he is still looking for a ‘‘satisfactory definition of justice.” 
- He refers to the ‘‘ judicial or social intolerance or prejudice out of which so 
many dogmas and rules originated,” and indicates the necessity of reviewing 
them in the light of ‘‘ modern conditions of life and thought:” This review 
can go on in the free area just mentioned, thus “without any spectacular 
reversal a rule of law may gradually, almost insensibly, become substan- 
tially changed so as to coincide with the changing needs and temper of 
the time.” 

It is in the light of this philosophy that Lord Wright has written most 
of the chapters in his book.. His method is to single out for examination a 
number of common law doctrines which in his view have militated against . 
the use of the common law as a flexible instrument of social justice. Among 
these the doctrine of consideration is particularly singled out for attack, 
more especially in the chapter ‘‘ Ought the Doctrine of Consideration to be 
Abolished?” On the other hand, he finds certain common law conceptions . 
to be still in a fluid state, providing principles which in skilled and 
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| sympathetic hands may be used effectively in the progressive struggle; of 


these quasi-contract and negligence are perhaps the chief. With these 
three topics Lord Wright is very much concerned, and in a volume made 
up of disconnected chapters it is only to be expected that there is 
some overlapping. 

The subject of quasi-contract has not been handled in this country with 
a firmer, or more skilled grasp. The introductory chapter in Sinclair v. 
Brougham made a great impression when first published in the Cambridge 
Law Journal. It is followed up by an essay on the American “ Restatement 
of the Law of Restitution” which involves a wider discussion of the same 
topic. These chapters will be of.classical importance to students of this 
subject. Lord Wright’s admiration for the progressive development of the 
common law in the U.S.A. and in the British Dominions is very evident. 
He regrets the disappearance of American citations in our courts, and his 
statement that “it is a commonplace that the United States from very 
early days were in advance of the English in their legal education and 
study” comes more unexpectedly from an English judge than it would 
from a professor. 

The important chapter on Public Policy is so full of interesting observa- 
tions as to provokea full discussion if space permitted. In a transitional period 
from laissez faire this doctrine gives rise to unusual difficulties both of theory 


`- and practice, and it is plain that the Courts have not yet evolved any clear 


2 


or consistent policy. This is reflected in Lord Wright’s treatment of the 
subject. From time to time it appears that he is subconsciously dominated 
by laissez faire conceptions in which he was presumably educated. His 
very urgent sense of the social necessities of the times, however, leads him 
continually away from that position, and there is a conflict which is evident 
in his treatment of the subject. . 

The valuable chapter on the Common Law in its Old Home is designed 
to persuade a perhaps sceptical American legal public that the English 
common law is capable of expansion and adaptation to new needs, though 
Lord Wright is not sparing in his criticisms of its weaknesses. On the whole 
he makes a good case, though it is interesting to notice how precedent crops 
up as an obstruction. He draws a red herring across this trail by an attack 
on codification which shows less than his usual insight. He admits that in 
his own special subject of commercial law codification has worked well, 
but explains this by saying that this subject was already substantially 

eveloped. It would not be difficult to show that many branches of com- 

ercial law are in a state of rapid development which is hindered much 

s by the codes than by the precedents. A properly drafted code need not 

ae hindrance to progress, for its sections are open to interpretative mould- 
ag, as a number of Lord Wright’s own decisions indicate. 

The chapter on the Study of Law also contains some important obser- 
vations, none more so than a reflection upon the general attitude of the 
Courts in the application and construction of social legislation, in which 
he attacks the well-known rule that a statute should be interpreted so as 
not to derogate from the common law. One could wish that the judiciary as 
a whole would take these observations to heart. 

Space does not permit of anything more than a catalogue of the remain- 


“ing chapters which are mostly of more technical interest. They are: the 


Liesbosch Case, the North Western Utilities Case, Gold Clauses, Judicial 
Proof (a review of Dean Wigmore’s book) Williston on Contracts (a long 
review containing a number of important observations on general principles 
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of-contract), Some Developments of Commercial Law in the Present Cen- 
` tury, and a memorial to Pollock. 

I cannot conclude without expressing a word of gratitude to Professor 
Goodhart and Winfield on whose persuasion Lord Wright consented to 
republish these chapters. There can be no doubt that they make a real 
contribution to the common law, and one which could have become familar 
to few students but for the appearance of this volume. 


R. S. T. CHORLEY. 


NATIONAL SOVEREIGNTY AND INTERNATIONAL ORDER. By 
: Pror. GEORGE W. Keeton, M.A., LL.D.—MAKING INTER- 
NATIONAL LAW WORK. By Pror. GEORGE W. KEETON, 
M.A. LL.D., and GEORG SCHWARZENBERGER, Ph.D., Dr. Jur. , 
Peace Book Company (London), Ltd. 


C’est avec un vif intérêt et un immense plaisir intellectuel que nous 
avons lu et parfois relu les deux ouvrages de synthèse du Professeur 
Keeton et du Dr. Schwarzenberger. Sous un volume restreint, et sous une 
forme aisément accessible & des non spécialistes, ils réalisent un effort 
jusqu'ici inégalé pour secouer les préjugés politiques ancestraux et guider 
les esprits vers une meilleure compréhension de l’organisation nécessaire 
des rapports internationaux. Il faut en admirer la sûre ordonnance de 
pensée et la systématisation scientifique des développements. Pour bien 
les comprendre il faut les réunir comme s’il s'agissait d'un seul ouvrage, 
car ils se développent et complètent l’un l’autre. Nous les examinerons 
donc concurremment. 

1. Le conflit des souverainetés nationales et de l'ordre juridique 
international peut être considéré comme la base même de l'exposé 
antithétique de nos deux auteurs. National Sov. prend comme point 
de départ la faillite de la S.D.N. après 1935, succédant à celle du Droit 
international classique en 1914. Il en analyse les raisons: l'imbrication 
politique du Pacte avec Jes traités de paix; la constitution à Genève 
` d’une Ligue de gouvernements et non d’une Société de peuples; l'absence 
de tout système effectif de revision pacifique; l'absence de toute tentative 
d'organisation économique. Aussi la S.D.N. a-t-elle manqué ses trois 
buts: le réglement des conflits, l'établissement de la sécurité collective 
par les sanctions, le désarmement. La raison essentielle de cette faillite 
c'est la persistance et la virulence du principe de souveraineté, à Genèv; 
même. (V. le développement au chap. VII et VIII de Making Int.) 

2. Cependant cette conception anarchique d’une société d’Et 
souverains n’a pas toujours existé. Les origines de la notion sont précisées 
et décrites au Chapitre 1° de Making Int. où Pon voit que c'est une 
notion politique relativement récente née au XVIème siècle, en même 
temps que les grands Etats modernes, sur les ruines de la Société féodale. 
Grotius en fut le théoricien: toute son œuvre est la synthèse du Droit 
naturel préexistant et du positivisme juridique. Nos auteurs nous 
retracent les différents stades du développement du Droit international 
classique à travers les études de Machiavel et de Gentili, les horreurs 
de la guerre de Trente Ans, le statut des traités de Westphalie, la concep- 
tion du Léviatan de Hobbes et les doctrines absolutistes d’Austin, jusqu'à 
la conception de l'Etat totalitaire qui n'en est en somme que l'abou- 


1 Nous désignerons le premier de ces ouvrages par National Sov. et le second 
par Making Int. 
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tissement exaspéré. Cette évolution aboutit au formalisme improductif 
de la doctrine classique, à la disparition de l'individu comme sujet de droit, 
à la fiction de la personnalité souveraine de l'Etat qui réduit le Droit 
international à n’être qu’une sorte de morale conventionnelle incapable 
d'opérer ‘ailleurs que dans un milieu social de statisme et d'équilibre. 
L’affaiblissement progressif des normes de base telles que le respect des 
traités, même imposés par la force; —le deadlock de la clausula Rebus 
sic stantibus ;—le droit de se faire justice à soi-même, tout cela implique 
la nécessité d’une rénovation totale d’un système entièrement inconciliable 
avec tout ordre juridique. à 

- On retrouve le développement de ces idées dans le Making Int. 
(Chap. II et III) où après avoir analysé le milieu social et diplomatique 
dans lequel s’est développé le Droit international, les: auteurs décrivent 


"i -son utilisation par les gouvernements-et constatent qu'il a pu souvent 


: servir de prétexte ou d’excuse aux abus du pouvoir politique. L’insuffisance 
des conceptions de moralité internationale en tant que succédané du Droit 
fait l'objet du Chapitre V. 

3. Il y a eu pourtant de nombreux et continuels efforts d'organisation 

. internationale (National Sov., Chap. IIL; Making Int., Chap. VI, VII 
VIII). Nous rencontrons ici une brève description des projets historiques 
des Princes, de l’œuvre des Congrès, des premiers organismes adminis- 
tratifs internationaux, de. l'arbitrage et de la juridiction, et, finalement, 

„des institutions de la S.D.N. avec son organisation sanctionnatrice et la : 

- Suppression de la compétence de guerre par le Pacte Kellogg. Les pro- 
blèmes de structure sont ici clairement posés et débattus, notamment le 
problème de l'universalité sous ses différents aspects subtilement décrits, 
la procédure de règlement des conflits et de la sécurité collective. Les 
insuffisances de cette structure sont mises à nu pour montrer comment 
le Covenant s’est trouvé revisé en fait par un retour aux compétitions de 
la puissance politique et par la diplomatie des gouvernements venus à 

` Genève pour se servir de la Ligue bien plus que pour la servir et accomplir 
‘ses finalités (Chap. IX du Making Int., Chap. V et VI du National Sov.) 
Un historique à la fois complet et succinct des principaux conflits portés 
` devant la Ligue présente en abrégé toute l’histoire politique de Genève. 


k 4. La, cause essentielle de la faillite de cet effort nous est donnée au 


Chap. VII du Making Int. En vingt pages environ (ce qui constitue 
jur tour de force didactique,) nous assistons à la dissection de la notion 
` He souveraineté.et à une analyse aigue des doctrines modernes dis- 
sidentes: celle de Kelsen avec sa conception pure du Droit; celle de 

l Jéllinek ou de l’auto-limitation ; celle de Duguit ou de la sociologie réaliste ; 
celle de Laski ou du pluralisme, pour aboutir à la démonstration de la 
supériorité de l'intérêt général de la communauté internationale sur les 
finalités exclusivistes des Etats. De frappantes citations des résolutions 
du Synode des Eglises de Juin 1938, des déclarations de l’Archevêque 
d’York et' de Lord. Lothian illustrent cette thèse. Le Chapitre II du 
Making Int. pousse l'exposé de la politique européenne et de son opposition 
avec le Commonwealth international jusqu’au drame de Munich. 

La théorie des remèdes constructifs à cette anarchie des souverainetés se 
trouve dans l'exposé du fédéralisme (Chap. VIII, IX et X du National Sov. 
et Chap. X du Making Int.). Le British Commonwealth ne peut servir de 
modèle à la construction internationale. Sa constitution est spéciale à des 
communautés dont les affinités et les tendances sont trop nettement par- 

‘ ticuliéres, Il y a toute la différence entre le British Commonwealth et le 
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THE MACHINERY OF JUSTICE IN ENGLAND. By R. M. Jacxson. 
Pp. viii + 342. Cambridge, at the University Press. 16s. net. 


. Itis strange that we should have had to wait for so long for this book, 

and perhaps unexpected that when it has at last appeared it should be so 
good. "The task of giving a lucid account of that curious patched up 
clanking apparatus by means of which quite good if devilishly expensive 
justice is administered in England, and, what is more, giving it in sufficient 
detail to present a scholarly picture without descending to a minute 
description of each gudgeon pin is no light one, and Dr. Jackson has 
discharged it admirably. We reviewed some time ago a smaller volume 
entitled Justice in England, which covered a good deal of the same ground 
in a more journalistic and superficial manner (see 2 Mod. L. Rev., 251). 
Good as it was in some ways that book was marred by bias and exaggera- 
« tion. It had, however, the valuable quality of giving a pretty accurate 
description of the machinery which it criticised. Dr. Jackson’s work is 
much more balanced and objective, his description is more detailed and com- 
prehensive, and he provides a running comment of criticism and appraisal 
which is at once searching and fair. It is very unusual in this country, 
and indeed we believe elsewhere, to get a book which combines accurate 
‘description of a legal institution with informed criticism and appraisal. 
This is very unfortunate, for since teachers do not usually make good the 
deficiency, it results in students but seldom taking away with them from 
their Law Schools any sort of dynamic conception of the law which they 
are going out into the world to administer. This is perhaps particularly 
important as regards the machinery of justice, for the institutions which 
function here, such as the jury and the judiciary, are held in such 
unreasoning veneration that the average author contents himself with a 
few vain and superlative repetitions of a laudatory character before 
proceeding to his task of description. Dr. Jackson certainly does not err 
in this direction and the young lawyer starting to commence his life work 
.in the jungle of legal practice under the influence of this teaching will 
neither have to maintain illusions by an ostrich-like imperviousness to the 
facts, such as is natural to high legal luminaries when orating at Guildhall 
banquets, nor to become a complete cynic; for he will already have a 
shrewd idea of what he is in for. 

This book ought certainly to be read by every student, we had almost 
said at the outset of his studies, for one of the great difficulties of boys 
who have just left school in making their first acquaintance with the law 
is to get a background for their reading. This has been realised of recent 
years in several universities with the result that such subjects as the 

7 English Legal System have appeared in their curricula. As Dr. Jackson 
acutely observes, however, the value of this new departure has largely 
been bogged in the swamps of mediæval history, a mistake which he himself 
is careful to avoid. For a first year student this book contains too much 
detail and perhaps assumes a wider acquaintance with the world of law 
than he is likely to have. Used, however, in conjunction with a good course 
of lectures it should be invaluable. The same reasons may make it rather 
difficult reading for the layman, but he will certainly find it worth his while, 
and no reasonably well educated man should find it beyond him. More- 
over, no man should consider himself properly educated without some 

- acquaintance with most of the contents of this volume. Dr. Jackson’s 
workmanlike style should be of assistance, though there are some instances 


- 
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of rather hurried writing. He also has a mordant humour which enlivens 
the reader’s path and gives him many a quiet chuckle (cf. pp. 24, 230, etc.). 
The historical introduction, which is concerned with the Courts and 
. the common law, is limited to twenty pages, which is really erring on the 
opposite side to the mistake noted above, and involves, for example, the 
omission of any reference to Bentham in connection with the County Court 
system. This is followed by a lucid description of the Courts both civil 
‘and criminal (ch. II and III). It is typical of Dr. Jackson’s method that 
- he refers to and discusses the recent proposals for the reorganisation of the 
High Court. This chapter contains sections on the mode of trial, upon 
execution, and upon arbitration. Curiously enough, in the succinct passage 
on procedure there is no reference to the important order for directions. 

The chapter on criminal jurisdiction, one of the best in the book, has a 
wide scope and deals not only with the process of prosecuting and defending 
criminals, but contains sections on juvenile courts, the probation service, 
~ and the technique of sentencing, a section in which the author makes 
some particularly sound observations. 

Next to be dealt with is the Personnel of the Law, in which are : discuss 
fusion, the judiciary and the jury system, among other topics. Some of 
the criticisms of both the latter institutions are very pertinent and have 
wanted saying for a long time. The jury system has, of course, recently 


. been fair game for everybody with the result that its undoubted advantages , 


are being overlooked, and in civil cases it is rapidly becoming an institution 
of the past. The judiciary in the twentieth century has become altogether 
too sacrosanct, and it is refreshing to find an author who has the courage 
to assess the work of judges as if they were human beings and not demi- 
gods. The section in this chapter on Court Officials needs rewriting. It 
would hardly convey a clear picture of who they are or what they do to 
anyone quite unfamiliar with the subject. 

The chapter on costs contains a section on the Poor Persons Rules. 
There is also a chapter on administrative law written with a broad apprecia- 
tion of the modern social needs which have necessitated the re-creation 
of this branch of the law—not that it ever really went out of existence. 
Both these chapters are full of-horse-sense, and might be read with much 
profit by many narrow-minded practitioners, as indeed might the whole 
volume. 

It will have been gathered from what has already been said that Dr. 
Jackson approaches his subject with an eye to bringing up to date a great 
part of the machinery which he describes. In his final chapter on “The 
Outlook for Reform” he deals.more particularly with the machinery by 
means of which the reforms which he has indicated as necessary may. be 
brought about. He marshalls the arguments for a Ministry of Justice 
in a most convincing manner, and provides what may well become a 
classical statement of the case in favour of this very necessary institution. 
Considering how many eminent men from Lords Langdale and Brougham 


to Lords Bryce and Haldane have advocated the setting up of such a ` 


ministry the literature on the subject is curiously scanty. 

In the final section of this chapter a thoroughgoing scheme for the 
reorganisation of the Courts system is put forward. Parts of it seem open 
to criticism, but as Dr. Jackson says, they are intended principally as a 
basis for discussion. He is certainly right in his contention, that the 
great enemies are complacency and self-satisfaction in the legal profession. 
Perhaps there is still time for us to put our house in order. If we do not do 


S 
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so there is grave danger that it may be brought down about our ears, and 
the stones whereof it was built cast forth into the outer darkness. 


R. S. T. CKHORLEY. 


LA CRISE MODERNE DU DROIT PENAL. La Politique criminelle des 
Etats autoritaires. Par H. DONNEDIEU DE VABRES. Librairie du 
Recueil Sirey, Paris, 1938. Pp. 223. 

It is a somewhat saddening experience to read this brave attempt of 

a great French scholar to present impartially totalitarian achievements 

in the field of criminal law which must be so utterly foreign to his own 

way of thinking. Accurate and reliable in detail as Professor Donnedieu 


| de Vabres’ account of Fascist, National-Socialist, and Bolshevist penal 


policy is, it can nevertheless hardly be denied that in his desire to be fair 
he has sometimes hesitated to call a spade a spade and failed to see things 
in their right perspective. In our rapidly changing world it is necessary 
to mention that the book, though published at the end of 1938, is actually 
based on a course of lectures delivered in November, 1937, at the Syrian 
University of Damascus. 

In the first few years of the Nazi regime, people living outside the 
„Reich and insufficiently conversant with the new spirit might perhaps 
“have been forgiven for not losing entirely the hope that out of this earth- 
quake something of value to mankind in general and the treatment of 
crime in particular might emerge. The proceedings of the International 
Penal and Penitentiary Congress in Berlin, 1935, not to mention sub- 
sequent events, should, it is true, have finally disillusioned even the most 
optimistic of foreign criminal lawyers. The author records with satisfaction 
the friena:y reception he had as a lecturer before the Academy of German 
Law in spite of the somewhat uncompromising contents of his paper. 
But did he not shut his eyes to the fact that this attitude was due not 
to any genuine desire to understand his point of view, but simply in 
pursuance of a policy prescribed from above? Similarly, in his discussion 
of the general conceptions of Nazi criminal law, the author is somewhat 
inclined to be unduly impressed by certain theoretical quibbles and 
arguments produced by Nazi writers. He does not fail to recognise, 
however, that for the study of things as they really are this part of the 
system (which he aptly calls “la pars translaticia’’) is only of minor 
interest (p. 113). It matters, in fact, not at all whether the Commission 
for the drafting of the Nazi Penal Code or the Academy of German Law 
or individual writers may have adopted or recommended this or that 
definition or formula: any conceivable phrase would be interpreted solely 
in the Nazi spirit. The one thing we miss in this volume is a reminder 
such, for instance, as that made some years ago in this Journal by a 
writer on “Theories of Law and Justice of Fascist Italy’!: ‘This 
article . . . is not concerned with the divergence between what they do 
and what they profess... .’ 

For each of the three totalitarian systems, and in particular for 
Germany and Italy, the author gives an admirable survey of their his- 
torical origin and spiritual ancestors. He rightly denounces Gobineau, 
Nietzsche, and now Rosenberg as the chief inspirers of the Nazi system. 
How much this is true can sometimes be proved even down to details from 
recent Nazi writings where attempts are made to justify penal methods 


1 Mr. Julius Stone, Modern Law Review, December, 1937, p. 178. 


78 MODERN LAW REVIEW July, 1940 





such as castration by quotations from Nietzsche. On the other hand, 
Rosenberg’s theory that elimination and selection, not vengeance and 
retribution, should be the exclusive objects of punishment (p. 89) has not 
been accepted by the official doctrine which rather favours a mixture of 
all these aims. It is only here and there that the more practical crimino- 
logical and penological aspects are touched upon by the author. Neither 
the work of the Boards for crimino-biological examinations nor the 
details of prison administration in Nazi Germany are discussed. To say 
that the Regulations of January 22, 1937, concerning juvenile prisons are 
“inspired by the example of Borstal’’ (p. 104) seems rather misleading, 
considering the fact, for instance, that these Regulations admit con- 


tinuous solitary confinement up to three months and, with the medical , | 


officer’s consent, even for an unlimited period (§21). Among other funda- | 
mental aspects which might well have been discussed in order to show 
things in their right proportion is the network of amnesties which have 
been used by the Nazis to place their party members and friends outside 
the scope of the penal law and to keep the official figures of Criminal 
Statistics down. 

The ideological differences between the Nazi and the Fascist systems 
are set out with great clarity: The former is based upon the “People” 
(for this reason, the author calls the system “un droit penal populaire,” , 
which seems somewhat misleading) and it centres round the Führerprinzip 
and the “sound views of the German people,” whilst the latter devotes 
itself to the protection of the State and the family (pp. 11, 35, 129-30). 
It is the Bolshevist penal policy which seems to offer the greatest difficul- 
ties to the author. He regards it as something mysterious, like the 


German, and its aims, too, seem to be elimination and selection. But ` 


there, the author thinks, the similarities end. He lays particular stress, 
for instance, on the fact that analogy is, in his view, admitted on a much 
wider scale in Russian than in German law (p. 159). Granted certain 
theoretical differences, we are nevertheless inclined to say that this means 
overstressing the significance of the printed formula at the expense of 
the spirit. As with most of us, the author is handicapped by the necessity 
of having to rely upon second-hand information for his criticism of the 
Russian system, and the fact that his sources are, for the greater part, 
violently anti-Bolshevist German and Italian writers did (before 1939!) 
hardly improve their reliability. With this exception, the author's pro- 
found knowledge of the subject deserves every praise, and even minor 
mistakes, almost inevitable in a book on comparative law, are very rare 
indeed. (The first Prussian Minister of Justice under the Nazi regime was 
not “Dr. Karl,” p. 90, but a former bailiff called Kerrl and definitely one 
of the few people over 2x in Germany without a Doctor. Outlawry means 
in German either “‘ Aechtung”’ or “Acht,” whilst “ Achtung,” pp. 81, 125, 
means respect or reputation.) 

In a concluding chapter of great interest the author at last ventures 
some plain speaking, but, alas, from his indictment of the totalitarian 
systems he soon passes to a vigorous denunciation of his own country. 
According to him, there has been a certain stagnation (he even says 
“artério-sclérose’’) in French penal methods for the last twenty-five years. 
It is not for us to decide how far this criticism is justified. What must, 
however, be distinctly rejected is the author’s tendency to lay the blame. 
entirely at the door of democracy as such and to credit the authoritarian 
countries with “vigueur juvénile” and similar virtues. ‘‘Réalisme, 
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solidarisme, sévérité” are the lessons we ought to learn from them. It 
-would be beyond the scope of this review to point out in detail that these 
alleged merits have in no way brought about a decline in crime in the 
totalitarian States. On the other hand, the author’s view that the demo- 
cracies, in spite of their “potentiel supérieur,” have failed to adapt their 
penal methods to the fundamental social and economic changes of our time 
would perhaps not have been thus generalised had he paid greater 
attention to the progress made in certain democracies in the matter of 
_ penal reform. 
_H. MANNHEIM. 


LATEY’S LAW AND PRACTICE IN DIVORCE AND MATRIMONIAL 
\; ; CAUSES. By WILLIAM LATEY and D. PERRONET REES. Sweet & 
Maxwell, 1940. Pp. xciv and 1279. 68s. net. 


In this, the twelth edition of one of the two standard works on divorce, 
jong familiar under another name, the authors were confronted with the 
difficult task of grafting the extensive changes made by the Matrimonial 
Causes Act, 1937, on to the existing law and practice of the Division, which 
was already of considerable bulk. It was inevitable therefore that the new 
edition should be larger than the previous one, and it is so by nearly two 
- ‘hundred pages, although some of the older cases could have been omitted. 
The book could have been further shortened if the authors had contented 
themselves in the second part dealing with practice, with reference to the 
appropriate page of the first part, which deals with the law, instead of 
repeating, sometimes almost in extenso, matters that have already been 
adequately discussed.. 
All the new grounds of relief are fully considered and where reported 
authority is scanty much helpful material is adduced from unreported 
- cases at Assizes and extra-judicial example, as at pp. 64-65, and p. 365. 
Desertion gets a chapter to itself, in which all the authorities are noted and 
discussed. (Incidentally, the discussion at pp. 111-13 on the effect of a 
previous petition in terminating the period of desertion can now be 
shortened after the recent decision of the Lords in Cohen v. Cohen (1939), 
2 All. E.R. 331, overruling Stévenson v. Stevenson (1911), p. 191; the cases 
cited in these pages illustrate the difficulties that arise from laying down a 
rigid rule, as the Stevenson case did, in anything so “human,” as 
, matrimonial relations.) One’s comment is that, while the effect of the cases 
is\well stated, it is all done rather uncritically with little comment on some 
. of the more difficult cases: the authors no doubt would reply that in a book 
written essentially for practioners and covering so wide a field, nothing 
more is possible. ~ 
| The same comment applies to the chapters‘on domicil and the Conflict 
- of Matrimonial Laws: no important point is missed, but the reader who is 
unacquainted with private international law would not gather from these 
chapters that the subject is one of most eagerly debated ones in English 
law; or that assumptions that are here almost taken for granted (as in the 
~- section on Renvoi) are hotly contested by other writers. References to 
Dr. Cheshire’s book would improve this section. 
~ . -The authors point out that in the last generation the change in the 
- attitude of society to matrimonial relations and the improvement in the 
: wife’s status amounts to a social revolution; and that the revolution is 
strongly reflected in recent decisions; especially is this so in those cases 
where the Court has to exercise a discretionary power, e.g. in cases where 
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the petitioner is guilty of adultery or there has been undue delay. The 
modern tendency is to recognise “the undesirability of maintaining the 
marriage tie where there was no possibility of the married couple living 
together again.” Thus the authors are able to cite numerous old cases _ 
where decrees were refused in circumstances that would certainly be 
accepted as extenuating today. Similarly, the legal definition of cruelty, 
which the Ecclesiastical Courts limited to cases of violence or actual 
threats, have been extended to include any form of ill-treatment and even 
“moral” cruelty. Again, the rule that a guilty wife should not have . 
access to the children of the marriage has been relaxeđ so as to remove its 
punitive basis; and the rules as to damages against a co-respondent have 
been modified. All these changes, significantly enough, date from the war , 
of 1914-18; and the bare legal record, revealed by the authorities, isa , 
document of great social interest. ' 

In passing it may be said that the differences between a void and‘ 
voidable marriage, which are considerable and not yet fully worked out, 
might have been more fully discussed. Also, the effect of a conviction for 
bigamy on a petition based on adultery is not made clear at p. 508. The 
tule appears to be that a conviction for bigamy does not per se raise any 
presumption of adultery, which must be strictly proved in this meticulous 
division; the effect of Ellam v. Ellam and Bonaparte v. Bonaparte is mis- 
stated in the text at p. 75. Lastly, some of the precedents are a little 
verbose; a pleading should be as brief as possible. But the work covers 
every topic arising out of matrimonial causes; it collects together over 
250 pages of statutes and orders; it deals fully with the practical as well 
as the legal aspect of every point; and concludes with a comprehensive 
index. This edition cannot fail to enhance the reputation of its 
predecessors.l 





G. A, FORREST. 


LIMITATION OF ACTIONS. By C. H. S. Preston & G. H. Newsom. 
lviii and 480 pp. The Solicitors’ Law Stationery Society Ltd. 
1940. 82s. 6d. net. 


Reviewed on p. 46. 


1 There are a few printing errors in the text; e.g., at p. 366 “ child” should 
be “ husband ” and at p. 551 “form ” should be “ for.” 
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THE WAR AND THE CONSTITUTION 
PART II 


MATTER of vital importance for the life of the civilian popu- 
lation was the passing of the Emergency Powers (Defence) 
Act, 1939. The measure is significant in the amplitude of 
power conferred to provide by Order in Council for securing the 
public safety, the defence of the realm, the maintenance of public 
order and the effective prosecution of war, and ‘or the mainten- , 
ance of supplies and services essential to the life of the community. a 
Even more striking is the power given to authorise such persons: 
-as may be prescribed to make orders, rules, and byelaws for any l 
. purpose for which regulations may be. made by Order in Council. 
Moreover, any regulation, order, rule or byelaw shall take effect ` 
notwithstanding the fact that it is inconsistent with any Act, 
or instrument having validity under any Act, other than the 
Emergency Powers (Defence) Act itself. The problem of incon- 
sistency of these various forms of subordinate legislation inter se 
is thus shirked; presumably a regulation would be deemed of 
higher validity than an order, rule, or byelaw. ; 
… The safeguards limiting the use of these forms of legislation 
are restricted to forbidding any form of compulsory military, 
naval, or air force service or any form of industrial conscription, . 
or the subjecting to trial by court martial of any person_not sub- 
ject to the Naval Discipline ‘Act, military law, or the Air Force 
Act. Special provision, however, is made regarding charges, 
which must be deemed as limiting in this regard the generality 
of- legislative power. Defence regulations, not, therefore, other 
forms, may authorise the making of a charge up to five pounds for 
licence, permit, certificate or other document for the purpose of 
the regulations, and of charges in respect of services rendered by 
the Crown, other than services necessary for the performarice of 
duties imposed by law on the Crown. This power would doubtless 
cover services rendered by way of protection to shipping beyond 
those covered by the general duty of protection.1 The case of 
charges in connection with control schemes under defence 
regulations is specially provided for. A Treasury order is requisite, 
and it must be expressly affirmed by a resolution of the Commons 
within 28 days after the making of the order, disregarding as 
usual any period of prorogation, dissolution or adjournment for 
more than four days. There is no doubt of the wisdom of this 
procedure, apart from the fact that otherwise the levying of a 


1 China Navigation Co. v. Alt. Gen., [1932] 2 K.B. 197. 
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contribution might be called into question as in Ait. Gen. v. 
` Wilts United Dairies. 
| A nominal rather than a real safeguard is afforded by the 
rule that Orders in Council under the Act, but not other forms of 
legislation, must be laid before both Houses and may be annulled 
by either within 28 sitting days after laying. It was patently 
impossible for the Houses to consider effectively the regulations 
enacted on 25th August, 1939,. with their numerous and onerous 
provisions. Moreover, the power to annul the Orders in Council 
was utterly unsuitable for use. There was much that was essential 
in the regulations and only certain portions were open to objection, 
and even then amendment was the remedy required, not repeal. 
Nothing, however, is more remarkable than the acceptance? 
accorded by Parliament to the provisions of regulation 22 which 
` contained provisions natural under a totalitarian régime, but 
almost inexcusable in a country which respects freedom, and 
which claimed to have taken up arms in order to vindicate liberty. 


‘~, Under this regulation it is legitimate, under the authority of the 





Minister of Health, to serve a notice on the occupier of any 
premises requiring such person to provide lodging, food, and- 
` attendance for specified persons. There is provided a penalty 
which may be up to £50 fine or three months imprisonment for 
any person who fails to comply with such a notice. There is 
allowed. as a safeguard the right to complain to a tribunal set | 
. up by the Minister of Health in respect either of the service of a 
` billeting notice or the operation of such a notice. 

This regulation was used to compel householders in England 
and Scotland alike to take charge of children evacuated from 
towns held to be in vulnerable areas. Threats of compulsion were 
freely used to force acceptance, and in many cases elderly women 
were coerced into taking charge of children who on arrival were 
- -found to be suffering from disease, filthy, and barely clothed in 
garments which had on sanitary grounds to be destroyed.4 In 
many cases serious suffering was thus inflicted, and it was in the 
extreme fortunate that large numbers of the parents whose 
children had been evacuated recalled them, when asked to con- 
tribute even nominal sums towards their support. In cases where - 
women were evacuated with children under age five the position 
was even worse, but most of these women speedily returned to 
- their husbands, whom they had been encouraged by the Ministry 
to leave to fend for themselves with disastrous physical and 


2 (1922) 91 L.J. K.B. 897. - 

3 The idea that with war in Poland Germany could bomb Britain on a wide 
scale seemed incredible. 
“4 See e.g. 351 H.C. Deb. 5 s. 824 ff.; cf. 710, 802 ff., 809 ff., 1259 fi., 2104 ff. 
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moral results. No more inexcusable violation of personal liberty 
than this turning of householders into servants in charge of 
children can well be imagined, though many householders’ with 
exemplary self-sacrifice tended those thrust upon them, spending 
freely from their own resources on the maintenance and clothing 
of the children. The deepness of the resentment of this policy . 
can be seen from the facts of the reception of the revised evacua- 
tion proposals in 1940. The new scheme had merits; the folly 
of evacuation before a single air attack had been made on the 
civilian population was not to be repeated, for evacuation was 
to take place only if there were repeated and severe attacks. .' 
Promises were made that the scandal of the despatch of filthy 
and diseased children would not be repeated, and more adequate 
scales of payment were to be made. In Scotland several of the 
County Councils pointed out® to the government that private , 
billeting would be intolerable, and requests for offers to accept 
children, coupled with threats of compulsion, elicited scarcely any 
replies, while requests by parents for evacuation represented , 
only small fractions of the children affected. Many parents had 
in September, 1939, acted hastily under the impression that 
evacuation was compulsory, and they had realised the violation 
of personal duty involved in forcing their children on others, and 
the strong objections to placing on the resources of the state the 
burden of whole or part maintenance of their children. It must 
be added that for many months the London County Council 
in a mistaken effort to compel evacuation set a bad example to 
other education authorities by reluctance to afford any educational 
facilities to children whose parents kept them in evacuation areas, 
and it was only tardily that the Board of Education realised the 
cruel injustice thus inflicted on those classes of the population 
who relied on education provided by local authorities. In April 
compulsory attendance was at last widely restored, but full-time 
attendance is far from universal. Great harm has been done. 
Efforts have been made by reducing the normal holiday periods 
to make good the loss of education, but how deeply the deplorable 
policy adopted in the early months has injured willingness to 
- learn and desire of parents to have children educated is illustrated 
by the fact that only 11 per cent of the senior pupils in Glasgow’ 
took advantage of the opening of the schools in the holiday period 


5 In several cases school teachers refused again to act as billeting officers if 
compulsion were to be used. 

6 In many places under one per cent of householders was ready to take 
children. a 

1 The figures for London were not much better and incalculable mischief has 
been done. 
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to enable them to make up for the time lost earlier, and in the 
Roman Catholic schools only 24 per cent of all pupils consented 
to attend. The folly of the first evacuation is further emphasised 
by the fact that many thousands of evacuated children had to be 
removed from the places whither they had been sent, on the score 
that these areas were open to enemy attack, while, though children 
were evacuated from London, refugee women and children from 
Gibraltar were evacuated to London. 
The inability of ministers, themselves immune from incon- 
S venience, and of judges to understand the evil character of the 
‘legislation was shown in the prosecution® of Mrs. Toone before 
‘the East. Norton, Leicestershire, justices, for her refusal to accept 
` into her house, and care for, two children then in quarantine, 
after having suffered from diphtheria. Mrs. Toone was the wife 
of the driver of an omnibus which daily carried school children, 
and the impropriety of the billeting notice thus was patent. Mrs. 
Toone appealed to the tribunal, but, before her appeal could be 
heard, she was prosecuted before the justices, who took the 
reasonable view that the regulations should not be read as com- 
pelling obedience to a notice before the tribunal had considered 
the case. On appeal to the King’s Bench it was ruled that a 
notice must be complied with. Hawke, J., admitted that great 
hardship might result, but what was being considered was not the 
good of the individual, but that of the population as a whole. 
Charles, -J., admitted there might be hard and difficult cases, 
but the object of the regulations was to secure the safety of tens 
of thousands of evacuated children. Against this complacency 
\ may be set countless incidents? such as the protest of the Kirk- 
` michael (Perthshire) and District School Management Committee, 
‘which pointed out that in some cases the mental strain imposed 
on ‘women householders had had such injurious effects on health 
that they had not yet recovered, while damage to household 
goods had involved a dead loss to people who could ill afford it. 
The injury done to children in reception areas, whose parents 
were compelled to care for evacuated children, was often very 
great; extreme bitterness between the people of the country and 
of the towns was often generated and acceptance of the war as a 
national aim was seriously affected. To violate the elementary 
rights of home life in order to attempt to create liberty in Europe 
was a wrong which Parliament should not have allowed to occur; 
had it continued in full force, a powerful anti-war movement 
must have spread far and wide. Moreover, the policy was severely 


è [1940] 1 K.B. 638. 
* Several cases of suicide are recorded in England and Scotland. 
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condemned for its effects on agriculture. At a time when demands ` 
were being made for the great extension of cultivation and the 
fullest production of all kinds of produce, the time and strength 
of the women in country districts were distracted for the purpose 
of caring for childrer from evacuation areas, whose mothers were 
left free from their natural duty. It is not surprising that full 
use of the scheme was made by many parents living on unemploy- 
ment and public assistance grants. 

Grave as was the effect on public morale of the evacuation of 
children within the United Kingdom, much greater harm was done 


by evacuation of children and in some cases adults overseas, a .~ 


practice resorted to not merely by university teachers, but also 
by ministers, members of Parliament and high defence officers. 
It was obvious that those who thus acted had grave doubts as to 
the efficiency of British defence, and there was naturally much 
resentment that the wealthier classes should thus be able to 
extricate their families from the common danger while the poorer 
classes were compelled to allow their dependants to run the risk 
of staying in their own country. A limited scheme of assisted 
emigration for poorer children involves unfair discrimination and 

-unduly high costs for a small section of the population. 
Effective means of silencing criticism of the regulations was 
afforded by regulation 39B, added on the outbreak of war,!? 
which made it illegal to endeavour to influence any section of 
public opinion (whether in the United Kingdom or elsewhere) 
in a manner likely to be prejudicial to the defence of the realm 
or the efficient prosecution of the war. It was wholly impossible 
_ to say what this wide power meant. Was it legitimate to denounce 
compulsory billeting as a violation of fundamental right, and to 
urge those on whom evacuated persons were being forced to stand 
up against billeting notices? Was it legitimate to urge that any 
opportunity of holding a peace discussion should be welcomed, 
even if it were not possible to secure the condition of the with- 
drawal of German forces from Poland deemed essential by 
Britain and France, when the chance of an armistice on the basis 
of the status quo was suggested by the activity of Signor Mussolini 
immediately after the outbreak of the war? Threats of action 
against pacifist societies were freely made by police authorities, 
and patently it might prove very difficult to escape conviction 
under so wide a rule. Moreover, the Secretary of State was given 
unfettered discretion to restrict or prevent the publication in the 
‘United Kingdom of matters as to which he was satisfied that the 
publication or the unrestricted publication might be prejudicial 
10 S.R.O., 1939, No. 978, Ist September. l 
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to the defence of the realm or the efficient prosecution of war. 
This clearly permitted the suppression of unpopular minority 
views. 

Very wide powers were given to the Secretary of State to 
deal with any person with a view to preventing him acting in 
any manner prejudicial to the public safety or the defence of 
the realm. He might prohibit or restrict his use-of any specified 
articles; impose restrictions in respect of employment, association 
with other persons, or dissemination of news or propaganda; or 
order detention. No legal trial was permitted, though cases 
might be considered by an Advisory Committee. There was a 


. wide prohibition of endeavours to cause disaffection among any 


persons engaged (whether in the United Kingdom or elsewhere) 
in His Majesty’s service, a provision objectionable in the vague- 
ness of the term ‘disaffection,’ which might cover discontent 
with the conditions of employment or remuneration. Powers 
to prohibit public meetings were not merely given to the Secretary 
of State, but he was authorised to delegate authority to any 


‘mayor, justice of the peace, or chief police officer. Power was 


also given to the Secretary of State to forbid in any area any 
person to be out of doors between specified hours except under 
authority of a permit. There was a wide prohibition of sabotage, 


‘which might be held to apply to workers who by striking impeded 


the movement of a vessel or vehicle. 

Knowledge of these provisions took some time to spread 
among the public, largely no doubt because the new rules were 
added to the main body by a fresh Order in Council. But the 
Liberal party seized the opportunity to protest on October 31, 
urging annulment of the Order in Council of September 1. The 


` discussion revealed Conservatives among the opponents of the 


regulations impugned, and the Secretary of State was not alto- 
gether happy in his laboured defence of the rules. A rather point- 
less form of pro-Nazi propaganda was alleged, which aimed at 
spreading rumours against the evacuation measures, and inducing 


` those concerned to return to London,” when an air attack might 
` bring the Jews to their knees. In point of fact the rapid return 


of evacuees was not induced by propaganda, but by the obvious 
ineptitude of the scheme, and the minister was pointedly reminded 
by Dr. Edith Summerskill that he was no longer dealing with 
Bengalis. Fortunately Sir S. Hoaret? extricated his colleague 
and the ministry from an impossible position by promising recon- 
sideration, and accepting the aid of members of the Commons in 


11 The governmental evacuation policy began to break down almost at once. 
13 The advantage of experience in the Commons is always very great. 
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framing a new set of regulations, which would be enacted by _ 


Order in Council, and thus be open to further discussion in the 
Commons. 

The value of consideration in this manner was plainly shown 
when the regulations were re-presented.!* Curiously enough the 
curfew order was allowed to stand, on the plea that it would be 
convenient that the minister should have power to deal with 
a condition of confusion arising from a disastrous air attack; 
otherwise the local authority would probably have to issue 
orders, which would better emanate from a minister of the 
Crown. The majority of the representative committee which 
considered the regulations turned out to favour its retention 
as available in grave emergency. But vital changes were made 
in the control of opinion. An endeavour to influence public 
opinion in a manner prejudicial to the defence of the realm or 
the efficient prosecution of war was permitted, unless use was 
made of false statements, false documents, or false reports, and 
it is now a defence to show reasonable cause to believe that the 
statement, document, or report was true. Censorship of publica- 
tion in the United Kingdom is restricted to matters prejudicial 
to the relations between the United Kingdom and other countries 
or to transactions in progress or proposed between the Govern- 
ment of the United Kingdom and persons in any other country. 
There is, undoubtedly, a grave vagueness in the provision, but 
it is far superior to the original. Similarly the taking away from 
the Secretary of State of power to delegate the right to prohibit 
meetings was a real improvement. 

Personal liberty was to some extent safeguarded by the 
limitation of the power of detention to persons of hostile origin 
or associations, and to persons whom the Secretary of State 
had reasonable cause to believe to have been recently concerned 
in acts prejudicial to the public safety or the defence of the realm, 
or in the preparation or instigation of such acts. The first category 
of persons accords with the rules of 1914,4 and its reasonableness 
cannot be seriously questioned. The second category covers a 
new class of cases arising out of the activities of the Irish Republi- 
can Army and its sympathisers. Any person detained may make 
representations against detention, and is to be supplied by the 
Advisory Committee, before which he appears, with such parti- 
culars of the cause of his detention as the chairman thinks neces- 
sary to enable him to present his defence. The House of Commons 
will be able to note the relation between the action of the Secretary 


18 S.R. & O., 1939, No. 1681. 
1 Cf. R. v. Halliday; Zadig, Ex parte, [1917] A.C. 260. 
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of State and the recommendations of the Advisory Committees 
from a monthly return to Parliament; so far he has accepted all 
recommendations. In fact the tendency of public opinion soon 
turned in the direction of holding that undue lenity rather than 
severity has been manifested towards persons of hostile origin or 
connections. The situation has been greatly changed since the 
Great War by reason of the fact of the presence in Britain of large 
numbers of German and other refugees,15 a considerable number 
of whom are genuinely hostile to the Nazi régime, while others 
| may be in fact Nazi emissaries sent to acquire information useful 
à to the enemy. 
` An interesting issue regarding internment of British subjects 
was raised through the internment of Captain Ramsay, M.P., 
and the subsequent refusal of the Secretary of State, in concur- 
rence with the view of the advisory committee, to order release. 
Some hardship was thus inflicted upon his constituents, who 
naturally pressed that he should either be found guilty of illegal 
action by a Court, in which case his membership of the Commons 
\night be terminated either by operation of law or by expulsion, 
or he should be acquitted, so as to be able to represent the views 
of ‘his constituents. A further point raised was referred to the 
Committee of Privileges, in order to decide whether such detention 
was a violation of Parliamentary privilege. Prima facie the action 
taken could not thus be regarded, but the case stressed the 
objections to imprisonment by executive order, and posed the 
question whether the common law, the law of treason, the regula- 
tions made under the Emergency Powers (Defence) Acts, and the 
Treachery Act, 1940, were not sufficient to cover all cases, trial 
in camera being where necessary resorted to. 

In Ex parte Lees the claim was made that the true inter- 
pretation of R. v. Halliday" authorised the conclusion that, if it 
-could be shown that the facts on which the detention order was 
made did not exist, the order was invalid, and the subject was 
entitled to his liberty. It is difficult to accept this contention as 
consistent with the case in question. Mr. Lees was detained under 
an extension of regulation 18B, Captain Ramsay under the original 
regulation. 

There has been a useful limitation in the ambit of the offence 
of causing disaffection. The defence is now ‘to seduce from 
-their duty’ or ‘to cause disaffection likely to lead to breaches 

18 The misuse of permission to send remittances to neutral countries, in order 
to help relatives in Germany, was found to be serious; The Times, 17th April, 
1940. 


10 The Times, August 13th, 1940; regulation 18B (1a), S.R. & O. No, 770. 
17 [1917] A.C. 260. 
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of their duty’ among persons in His Majesty’s service, or engaged 
under any public authority in performance of functions in 
connection with the defence of the realm or the securing of the 
public safety. The offence of sabotage is not involved in taking 
part in or peacefully persuading any person to take part in a 
strike. There is also a restriction on the power of arrest without 
warrant, and on the use of photographs taken under the powers 
given in the regulation; such photographs and other documents 
relating to measurement or identification must be destroyed, if 
no conviction is recorded, as soon as may be after the expiration 
of the Emergency Powers (Defence) Act, 1939. It is clear that, 


despite the modifications made by the new Order in Council, ` 


the powers which are vested in the ministry are still capable of 


much misuse. The failure to restrict the powers of billeting is . 


only one of the most obvious modes in which grievous wrong 
can be inflicted without sufficient opportunity of redress. 
The same feature of the possibility, or certainty, of misuse 


has worked with singular absence of efficiency, contains a provi- 
sion under which consumers are compelled to deal only with a 
selected retailer and are permitted to make ‘a change only at the 
close of a rationing period of twenty-six weeks. It is possible 
to defend, though Sir A. Sinclair doubted, the principle of not 
allowing change at will, but the refusal to allow change except 
with the arbitrary assent of the local food office is clearly a foolish 
interference with legitimate liberty, provocative, like similar 
interferences, of the reflection that the ministry’s contribution 


to the liberation of Europe is confined to the destruction of the- 


liberties of the British people. 

There has also been much ground for complaint in the opera- 
tion of the censorship, both in its compulsory aspect, affecting 
communications for overseas, and in its voluntary aspect. In the 
former the opportunity has been taken to prevent the despatch 
overseas of matter disagreeing with the views of the ministry on 
issues unconnected with war operations or diplomacy, such as the 
constitutional strife in India. In the latter an excision of 44 
lines from a newspaper article by Mr. Hore-Belisha after his 
resignation of office, urging aid for Finland, was hardly prudent. 
But the danger of suppression of opinion was strikingly illustrated 
by the demand by Lord Denman in the House of Lords on 
24th January for careful censorship of news films in war-time. His 


: 18 The seizure by the police on 11-12th September, of papers reporting the 
arrival of the B.E.F. in France had to be lamely excused; 351 H.C. Deb. 5 
s. 664 ff., 686 f., 969 f. 
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claim -was based on a film depicting the return of Miss Unity 
Mitford, whose restoration to England was facilitated, for reasons 
unexplained, by the British Government, but was not received 
with any enthusiasm by the public, and the resignation of 
Mr. Hore-Belisha. The government fortunately declined the 
suggestion of Lord Denman, though Lord Dufferin and Ava's 
condemnation of the Mitford film was expressed with ludicrous 
_violence, suggesting the necessity of constant vigilance to preserve 
the right of expression of public opinion against persons whose 
preference of Nazi doctrines to those of their own country is 
‘openly avowed. 

Eloquent testimony to the importance of freedom of criticism in 
Parliament was borne by Mr. Wedgwood Benn on 21st November 
1939, on the discussion of the report of the Select Committee’ 
appointed to inquire into the applicability of the Official Secrets 
Acts to members of the House in the discharge of their Parlia- 
mentary duties, having regard to the undoubted privileges of 

\, the House as confirmed in the Bill of Rights. The report left 
‘matters largely in statu quo, reaffirming the absolute freedom of 
mémbers as regards statements in the House of Commons, but it 
negatived any special privilege of members regarding the asking 
for or accepting information from members of the services 
contrary to their legal obligations. Mr. Benn, in supporting the 
Premier’s proposal to accept the report, stressed the special 
value in time of war of the activity of the Commons especially 
in the appeal to world opinion, in securing the due equipment 
of the forces, and in maintaining the public morale. Freedom 
from interference by defence regulations or the Official Secrets 
Acts was of special advantage, while the amazing speed and 
effectiveness. of the Parliamentary machinery was exemplified 
by the swift passage of all necessary acts. Contemporaneously, 
the Official Secrets Act of 1920 was amended” to make it clear 
that the right of interrogation thereby given was confined to 
cases virtually of espionage, and could normally be exercised 
only with the assent of the Home Secretary, though a chief 
officer of police might act in emergency, and in any case police 
only and not members of the forces could interrogate. 

The importance of due publicity of debate was accepted on 
all hands, and the ministry showed much reluctance to accept 
suggestions of holding secret sessions, on the ground that the 
impression would thus be given currency that there were serious 
matters to hide. When on 13th December, 1939, a secret session 


1° H.C. Paper, 1938-39, No. ror. 
20 2 & 3 Geo. VI, c. 121. 
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was conceded, it was made clear by the Speaker that any member 
who disclosed, even in private conversation, what transpired 
would be wilfully disobeying the orders of the House and would 
be committing a gross breach of privilege, and an Order in Council 
forbade publication in any form of any account of such a session 
in either House, except such report as might be communicated 
through the press and censorship bureau. The fidelity with which 
secrecy was preserved was remarkable; an alleged version 
published in a foreign newspaper was patently fictitious. The 
ministry’s argument that any representations which members 
may desire to make, but do not wish to air in public, can always 
be communicated to ministers is not wholly satisfactory, for 
discussion in secrecy in the House might have the advantage of 
forcing ministers to make concessions which they would refuse 
to mere private representations. Further the frequency of 
French secret sessions has some force as an argument for wider 
British use. It was in fact arranged to have a secret session 
on economic warfare in April, but it was rendered inopportune at 


the moment by the seizure by Germany of Denmark and Norway.. 


But there is obvious risk in the frequent resort to secret 
sessions and the reaction against them was noted in the Commons 
on July 30, when Mr. Churchill, while professing readiriess to 
‘leave the issue open, practically urged the house to sit in secret, 
though the Under Secretary for Foreign Affairs had come down 
with a longer statement for a public debate as well as a fuller 
account for a secret session. Earl Winterton and Colonel Wedg- 
wood protested, and in fact the Commons fails in its vital duty of 
enlightening the public when it sits in secret. The use of secret 
sessions in France, it is argued, aided in the débâcle, because, 
taken in conjunction with the strict censorship, it secured that 
the people were ignorant of the true character of the dangers to 
be faced. 

A rather unfortunate impression was created on August 16th 
on the claim of Mr. Churchill that he could have prevented, not 
merely any reference in the press to inquiries regarding the 
Swinton Committee on Fifth Column Activities, but also the 
appearance of questions on the notice paper of the Commons. 
This was a dangerous claim, and Mr. A. Hopkinson protested that 
the only questions which could be refused by the Speaker, or 
censored by the Premier, were such as conveyed information 
deleterious to the public interest. The minister might refuse, of 
course, to answer, but that was a different thing. Mr. Churchill 
showed exaggerated indignation; he claimed that the House on 


n Cf. 351 H.C. Deb. 5 s. 674 f., 993 f., 1254 f., 1873 f. 
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principle did not interfere in matters of secret service, but, while 
this was conceded, it was patently absurd to refuse to give the 
salaries paid to two members, after mentioning that Lord Swinton 
and another member were working gratuitously. No doubt 
allowance must be paid for the. great pressure of the war on the 
judgment of the Prime Minister ; otherwise he would have realised 
that his erroneous insistence on secrecy merely excited rumours, 
doubtless unfounded, regarding the character of Fifth Column 
- activities, and disturbed public opinion, already somewhat per- ` 
turbed by his rash pledge to secure the “full restoration of the 
\ independence and greatness of France.” 
The deterioration of the position in Europe resulted in serious . 
inroads on freedom of criticism. On May gth the Secretary of 
“State announced the decision to distinguish between the mere 
expression of honest opinion and the systematic advocacy of 
anti-war policies with intent to weaken the national resolution to 
prosecute the war to a successful conclusion. A complex plan of . 
dealing with the evil?? was devised under which, if.a warning was 
given by the Secretary of State, to a person concerned in the 
systematic publication of matter calculated to foment opposition 
to the successful prosecution of the war, that person if he published 
later.such matter might be punished with penal servitude up to 
seven years or fine up to £500 or both. It is a defence to show that 
there was no intention to foment opposition and no reasonable 
cause to believe that the matter published was calculated to do so. 
There is obviously much objection to the complete discretion 
given to the minister as regards warnings, and the inability of the 
person -warned to secure a judicial declaration on the subject of 
the alleged publication. The normal procedure would seem to be 
to create the offence of systematic publication of matter calculated 
to foment opposition, and to leave the matter to the courts. But 
when this complex procedure was recognised as ineffective, the 
plan. adopted?* was the making on May 20th of a regulation 
under which the Secretary of State may forbid the printing, 
publishing, or distribution of any newspaper in which there is a 
systematic publication of matter calculated to foment opposition 
to the prosecution of the war. Under both the earlier and the new 
regulation there is provision for the seizure of printing presses 
used in connection with matters forbidden, but the High Court 
may release the press or order destruction or forfeiture. There is 
provision against the substitution of a newspaper with change of 
name or the use of another press. 


22 S.R. & O. No. 680 (regulation 2 C). 
, # S.R. & O. No. 828 (regulation 2 D). 
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. An interesting measure of protection for publication of unpopu- 
lar.opinions was afforded by Stable, J., in the libel claim of Sir 
W. Citrine and other trade union leaders against the British 
Worker. He-found that the libels were clear and without excuse, . 
but he limited the damages on the score that it was not desirable 
` to award a sum which might prevent the public reading the paper 

- or contributing their views to it, provided it refrained from libel- 


+ ling people of different views. The question, however, obtrudes 


. itself, whether justice does not require that persons unfairly 
defamed should be“awarded full damages, even if the result is 


indirectly to hamper the efforts of a newspaper to damage the o 


British cause by inciting workers to believe that, in aiding in the 
effective conduct of the war, their leaders are betraying trade union 
“interests; Foreign subsidisation of the paper was not established 
but not disproved, but that the paper took its policy utmately 
from M. Stalin was patent. 

Another drastic interference with expression of opinion was | 
provided on June rIth,” when it was made an offence to publish 
any report or statement relating to matters connected with the,“ 

‘war which is likely to cause alarm or despondency. The accused 
‘could escape- conviction by proving reasonable cause to believe 
_that the report or statement was true, and that the publication 
was not malicious and ought fairly to be excused. As the juris- 
diction was made summary, a considerable number of unwise 
- ‘prosecutions took place, with the result that the Prime Minister 
` on July 23rd felt it wise to undertake that the Secretary of State : 
would review the penalties inflicted. This wholesale exercise of 
-the prerogative of mercy is interesting; it showed a good many 


excessive terms of imprisonment and fines. At the same time Ka 


Mr. Churchill consigned to innocuous desuetude a deplorable 


` effort of'the Ministry of Information to justify its excessive cost . 


” 


by urging the creation of a “Silent Column,” and asking people. ` 
not to talk about air raids even if they happened in their own 
presence. The natural result was the wholesale dissemination of 
rumours of ghastly disasters which the government wished to . 
_suppress. The complete ignorance of the psychology of the people 
` revealed did much to destroy what little confidence the public 
had in a ministry, whose personnel was constantly being changed 
in the highest ranks. 
: On the other hand, there was general acceptance of the 
necessity- of the Treachery Act, 1940,% which provides the death 


~ # The Times, May 7th, 1940 
2 SR. & O. No. 938 ‘(regulation 39 BA). 
[3 3 & 4 Geo. VI, c. 21. 
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penalty for any person who, with intent to help the enemy, does, 
or attempts or conspires with any other person to do, any act 
which is designed or likely to give assistance to the naval, 
military or air operations of the enemy, to impede such operations 
of His Majesty’s forces, or to endanger life. An enemy alien may 
be dealt with by court martial, if the Attorney-General so directs. 
The offences in question are doubtless treason, but it is preferable 
to have this simple Act. A member of the British or foreign 
armed forces, if sentenced to death by hanging, may be directed 
by the Secretary of State to be shot instead. 
Wide as were the powers given by the Emergency Powers 
' (Defence) Act, 1939, it was felt necessary to extend them by 
removing the limits thereby set on the power to make regulations. 
The Emergency Powers (Defence) Act, 1040, therefore author- 
ised the making by Order in Council of defence regulations requir- 
ing persons to place themselves, their services, and their property 
‘at the disposal of His Majesty for securing the public safety, the 
` defence of the realm, the maintenance of public order, the efficient 
\ prosecution of any war, or the maintenance of supplies or services 
essential to the life of the community. The value of the extension 
of powers is clear, for all restrictions on the exercise of the powers 
included in the earlier Act are omitted An interesting example of 
the traditional tendency of our courts to protect property rights, 
even where conflicting with the public interest, was seen in the 
decision on the Act of 1939 of Bennett, J., in E. H. Jones (Machine 
Tools) Lid. v. Farrell and Muirsmith,?® where he held that the 
power to make regulations authorising the taking possession or 
control of any property or undertaking on behalf of His Majesty 
did not authorise the Minister of Supply, acting under regulation 
55 (4), to appoint the defendants to carry on the business of the 
company, with power as agents of the undertaking to conduct 
the business independently of the company, and to ignore the limits 
imposed by its constitution on the company. The decision is not 
beyond criticism, but no appeal was brought, as the simpler 
course was adopted of framing a new regulation under the powers 
of both Acts. Under this regulation an Order may be made 
requiring the management to act as directed by a controller 
appointed by the Minister, but, unless otherwise provided in the 
Order, the controller may not give directions ignoring the limits 
on the company’s powers under its constitution. It is also an 
improvement that in the Order actually made the controller does 
not appear as an agent of the company, but acts on behalf of the 


27 3 & 4 Geo. VI, c. 20. 
28 The Times, August 3rd, 1940. 
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Crown as specified in the Act of 1940. It is curious but character- 
istic that individual liberty is less vigilantly protected by the 
courts than property rights. 

The position of members of the Commons who hold, :=- 


members of any of His Majesty’s forces, any office or ae | of}. 


profit under the Crown was made clear by the House of Commons ` 
(Service in His Majesty’s Forces) Act, 1939. The Attorney- 
General was not precisely as lucid as usual in setting forth why 
the Act was deemed necessary; prima facie it should simply have 
been held that such offices were covered as old offices, and the 
incapacity attaching to new offices under the Succession to the 
Crown Act, 1707, could not apply. Still, as officers of the Royal 
Air Force and of the Territorial and Reserve Forces are specifically 
provided for, it was certainly worth while passing the enactment 
to remove all difficulties. The question of the grant of leave and 
of travelling facilities to officers in order to attend meetings of the 
House was raised,? and left as was proper to the good sense of 
officers and their superiors. Patently, while no obstacle should 


be placed in the way of the performance of his Parliamenta-y.” 
duties by any officer, he could not be retained in service if absenve - 


rendered his performance of his service duties ineffective. 
The question of unpaid service by members in civil capacities 
was raised on 13th September in respect of refusals of the Foreign 


Office to accept such offers. It was explained that, in the view -- 


of the Prime Minister, the dual position which would result might 
give rise to a conflict of responsibility which might be embarrassing 
to all concerned% An interesting plea for use of members’ 
services in connection with ministries was made by Colonel 
Wedgwood,#! who pointed out that officers in the Great War 
were used by generals to convey their views to the government, 
quite illegally and quite secretly, but very usefully. No great 
enthusiasm for this line of reasoning was displayed by the 
ministry; criticism by those with contemporaneous knowledge 
of departmental issues would be embarrassing. On the other 
hand, no exception®? was taken to the utilisation of the services 
of members as Regional Commissioners, even if paid, and the 
Regional Commissioners Act, 1939, therefore rendered that office 
compatible with the holding of a seat in Parliament. These 
officers, who were established with much flourish of trumpets, 


29 351 H.C. Deb. 5 s. 1184 f. 

30 On 2oth September a rather less absolute negative was returned by the 
Prime Minister; tbid., 943. 

31 Ibid., 699 f. 

32 Mr. McGovern quite puy pointed out the difficulty of the position of an 
opposition member in special in performing the duty of criticism of work coming 
under his notice; 351 H.C. Deb. 5 s. 1193 f.; cf. 875 f. 
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were created under the impression that, in the event of a break- 
down in communications between the central government and 
the regions into which the country was duly divided, they would 
exercise the functions vested in His Majesty’s Government, in 
consultation with the regional representatives of government 
departments, until communications had been satisfactorily 
established.* In the interim they have no control over local 
bodies, and it may be feared that their appointment has not 
raised much enthusiasm locally. There can be no doubt that at 
first their office was unwisely. magnified, the Home Secretary 
laying it down that the Commissioners had full discretion as to 
` the grant of facilities for the admission of members of Parliament 
to discuss issues with these super-men, but on pressure by Sir 
Archibald Sinclair he admitted that a member stood in the same 
relation to a Commissioner as to a Government Department, so 
that their Olympian detachment is not to be absolute. In fact, 
of course, unless and until communications are severed, the 
Commissioners have no real work to do, save in so far as they use 
N tactful encouragement to.expedite and complete preparations for’ 
defence, which, it must be added, has so far been conducted 
Ns the maximum expenditure. Reduction has at long last been 
induced by public opinion, for voluntary service has been seriously 
discouraged by evidence of favouritism, waste and extravagance. 

The same general inclination of a ministry in war to spend 
money recklessly has been recognised by the creation on De- 
cember 12 of a Select Committee of 28 members to examine 

the current expenditure defrayed out of moneys provided by 
Parliament for the defence services, for civil defence, and for 
other services directly connected with the war, and to report 
what if any economies consistent with the policy decided by the 
‘government may be effected therein. The Committee can divide 
itself into groups to deal with special topics, but it is not asked 
to review social expenditure, and no doubt it has sufficient to 
do with its war task. Its reports show serious waste of public 
funds. 

In the case of local government a fundamental decision was 
early adopted and made effective by the Local Elections and 
Register of Electors (Temporary Provisions) Act, 1939,% for the 
period to the end of 1940, on the understanding that the date 
will be advanced from time to time as during the Great War. 
Local elections are thus suspended, and are intended to be in 


rd 


38 351 H.C. Deb. 5 s. 644 f. 
M Ibid., 1482 í. 
% 2 & 3 Geo. VI, c. 115. 
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abeyance until the close of the war. It is very far from easy to 

` see adequate justification for the proposal, for in fact the essential 
nature of local elections renders the existence of war by no means 
a very serious obstacle to their being held and resulting quite 
satisfactorily. There are always a fair proportion of members, 
who might be superseded by others younger or more useful. The 
decision seems to have been arrived at under the influence of the 
expectation of devastating air attacks on the great cities, which 
prompted the evacuation from London of large numbers of civil 
servants at great cost and with considerable hardship and un- 
doubted loss of efficiency. But the passage of the measure was 
facilitated by the fact that vast numbers of local government 
electors do not take any interest in the elections, and were totally 
unconcerned whether an election was held or not. 

A minor change was the authority given by the Local Govern- 
ment Staffs (War Service) Act, 1939,% which permits local authori- 
ties to imitate the practice of the government in making up to 
their employees who undertake war service, including civil defence 


services, the difference between their emoluments in that service /’ 
and their civil pay. The Act had to be made permissive as in the” 


Great War, for it was impossible to compel local authorities ‘to 
place on the ratepayers the burden of differential treatment of 
their servants, when many ratepayers might be seriously affected 
by the war. Efforts to secure abandonment of the permissive 
principle were made in Parliament but not pressed, and a con- 
siderable discrepancy in practice exists between local authorities, 
even when their circumstances are generally speaking virtually 
the same. The claim, however, put forward in Scotland that 
pressure ought to be applied to education authorities to compel 
full making up of emoluments has been rejected by the ministry, 
which has stressed the right of each authority to take all relevant 
factors into consideration in each case. 

For the administration of justice certain provisions of interest 
_were made.3? The most important in practice at present is the 
reduction of criminal juries to seven, a majority verdict being 
available as usual in Scotland, but the majority must number five, 
a useful precaution. The rule that civil juries will be allowed only 
- where the court deems such action essential is in accord with the 
modern tendency to limit the use of the jury in civil causes; 
opinion must differ whether the policy is wise; no doubt under 
existing conditions it has not been proved essential. It. is 


_ 38 2 & 3 Geo. VI, c. 94. 7 
37 Administration of Justice (Emergency Provisions) Act, 1939 (2 & 3 Geo. VI, 
. ©. 78). | 
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interesting that the Lord Chancellor’s action has been substituted ` 
for Order in Council as the method bringing commissioners of 
assize into being. That is a simplification which may easily persist 
after the present emergency has disappeared. It may be hoped © 
that the powers of decentralisation of courts given to the Lord 
Chancellor may not be required to be used, but it is interesting 
to note that normally in the use of most of his emergency powers . 
the Lord Chancellor requires the concurrence of two other judges, 
unless in exceptional circumstances they are not available. 
An interesting innovation was caused by the imminent danger 
of invasion or of widespread confusion arising from severe attacks 
\ from the air. Obviously in the confusion thence resulting crimes 
might be committed which would demand immediate repression, 
and the military authorities might have to exercise their common 
law powers, or as they may be called martial law. But equally 
obviously it was undesirable that they should act thus, if it could 
be avoided, in grave matters, and, with the assent of the military . 
_ authorities, it was decided as far as possible to use courts of a 
\ civil character for immediate punishment of crimes committed 
‘in such circumstances of confusion. This necessitated the amend- 
- mient of the Emergency Powers (Defence) Act, 1939, by giving 
power?8 to make provision for securing that, where by reason of 
recent or immediately apprehended enemy action the military 
situation is such as to require that criminal justice should be 
administered more speedily than would be practicable by the 
ordinary courts, persons, whether or not subject to the Naval 
Discipline Act, to military law, or to the Air Force Act, may, in 
such circumstances as may be provided by the regulations, be 
tried by special courts, not being courts martial. The intention of 
the government is that the courts shall be constituted of a single 
judge, sitting with two justices of the peace as assessors to give 
local knowledge, but deciding on his own judgment. It was 
desired by the Secretary of State that the decisions of these courts 
should be final, subject to the prerogative of pardon, and he 
- contended obstinately against any appeal, though he was willing 
to give assurances that all death sentences would be specially 
considered by himself. The Commons, however, reacted strongly 
to this intransigeant refusal, and the Act was only allowed to pass 
after it was amended to require that each sentence of death should 
be reviewed by not less than three persons holding or having held 
high judicial office; other cases where review is required are left 
to be determined by regulations. These tribunals will deal with 
all crimes, including those created by regulations, e.g. that of 
38 Emergency Powers (Defence) (No. 2) Act, 1940 (3 & 4 Geo. VI, c. 45). 
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looting or overpowering sentries. It will of course be necessary to 
prescribe from time to time the areas wherein the courts shall 
function. There is obviously a difficulty as to the extent to which 
by the creation of such courts the common law rights of the 
military authorities to repress action endangering the public 
safety may be restricted on the analogy of Attorney-General v. 
De Keyser’s Royal Hotel,® but it is probable that no serious trouble 
will arise. For the control of the civil population in the event of 
invasion the military authorities have common law powers, and 
the Regional Commissioners have been given various authorities 
under the Emergency Powers (Defence) Acts, 1939-1940. Pending 
invasion, evacuation of certain areas has been enforced, and 
entry into menaced districts has been restricted to those with 
substantial reasons for their entry. E 

The issue of aliens created new difficulties as opposed to those 
in the Great War, because there were in the country large numbers 
of natives of Czechoslovakia whose country had been virtually 
subjugated by Germany. These persons were, it was ruled,’ 
not to be treated automatically as enemy aliens. In the case of 


Germans and Austrians, while they must be recognised as enemy 


aliens, efforts would be made to discriminate between refugees 
genuinely well affected to the country wherein they had found 
protection, and others. Their treatment varies between freedom, 
restrictions on residence, travel and possession of such things 
capable of misuse as cameras and motor cars, and internment ; 
so far as practicable every effort is made by use of advisory 
tribunals to accomplish the two purposes, of safeguarding the 
state and maintaining generous treatment of the individual. 
It must be remembered that in France some anxiety had been 
evinced regarding the fact that there are in Britain over 70,000 
natives of Greater Germany, and that deliberate breach of 
conditions of permission to reside by a young alien, who had 
been vouched for by excellent authority, caused a wide demand 
for greater precautions. Moreover, it was found necessary to define 
certain areas, with important ports, wherein the residence of any 
alien could be allowed only by permit. Further, the landing of 
foreign seamen had to be drastically restrained, but Norwegians 
were accorded relief after the entry of Norway into the war 
following the German attack on April 9. The position of enemy 
aliens was rendered much more difficult by the revelation of 
the success of Fifth Column activities in the countries sub- 
jected by Germany, and wholesale internment of such aliens 


æ [1920] A.C. 508. . 
- 4 Aliens Order in Council, 1st September, 1939; 351 H.C. Deb. 5 8. 367. 
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was hastily ordered, in deference to pressure by the military 
authorities who were being harassed by reports of signals being 
given to enemy aircraft, and in some measure to prevent them 
becoming objects of popular attack. It is uncertain whether the 
drastic action taken was wholly justified, and many cases were 
adduced in which refugees and other aliens wholly hostile to 
Germany had been subjected to internment under unsatisfactory - 
conditions, though a prudent policy would have afforded them 
facilities to aid in securing victory. The pressure in the Commons 
at last induced a change of attitude, release being considered 
, possible in certain categories of cases,*! though even after that 
` concession, there was much criticism of the governmental policy 
as harsh, unjust, and wasteful of man power. The obvious danger - 
of the existence of large bodies of interned persons in the event of 
invasion was recognised, and arrangements were made to send 
large numbers to Canada and Australia for safe custody; a con- 
siderable number of these were lost through the sinking by 
German action of the Avandora Star. In August an Advisory 
Council on Aliens was appointed to assist the Foreign Office by 
dvice on various aspects of the question, including the main- 
tenance of the morale of aliens, while improvement in the very 
unsatisfactory conditions of the internment camps was assured 
by transfer to Home Office control in lieu of that of the War 
Office. As regards trading with the enemy“ the definition of 
enemies followed that worked out in the Great War. The 
complaint was made that in that war the treatment of enemy 
property had resulted in much needless injury, but the President 
of the Board of Trade gave assurances that property vested in 
trustees would be administered with due care, pending ultimate 
decisions as to its final disposal. 

.The introduction of compulsory service resulted in the usual 
endeavour of youths of double nationality, British and neutral, 
especially in parts of Scotland Italians, to.claim non-British 
nationality. But the right to do so under the British Nationality 
and Status of Aliens Act, 1914, applies only to a youth not already 
brought under the operation of the National Service (Armed 
Forces) Act, 1939, by the issue of a proclamation applying to him, 
the date of the proclamation being decisive under s. xr (x) (a) of 
that Act.‘ 


“ Parl. Pap. Cmd. 6217. Striking criticisms by authoritative bodies are given 
in The Times, August roth and 16th, 1940. For defence of action, see the 
Secretary of State, House of Commons, May 23rd, July 23rd. 

48 Trading with the Enemy Act, 1939 (2 & 3 Geo. VI, c. 89). 

4 Vecht v. Taylor (1917), 116 L.T. 446; Dawson v. Meuli (1918), 118 L.T. 
357; Gschwind v. Huntington, [1918] 2 K.B. 420. 
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_. Two constitutional issues closely connected with international 
. _ law fell to be solved. The presence of defence forces under. foreign 
- . governments in exile, or under foreign” authorities, such as 
General de Gaulle, recognised as competent to maintain naval, 
military or air forces for service in association with His Majesty’s . 
+. forces, nécessitated definition of their position. There was avail- - 
-> “able the analogy of the Visiting Forces (British Dominions) Act, 
. ` 1933, and the Allied Forces Act, 1940,-provides that those. in 
_ control of the forces may impose discipline and carry out internal 
administration, while aid canbe given by British authorities, . `; 
_ power being given to apply the Naval Discipline Act, the Army” ae 
_ Act, and the Air Force Act with adaptations. Steps had already, : 
‘been taken to bring into operation for the Dominion forces in . 
Britain the system contemplated in the Act of 1933.“ oo ae A 
©. The other point was the decision of the government as repre- . 
sented by the War Office and the Ministry of Home Security,toadd. - 
to the forces of the Crown a Home Guard, trained and armed, but | 
- unpaid'and composed of civilians giving up part of their time to 7 
defence activities, and- to authorise the civil population to do / 
what they could t6 protect themselves, their families, and theif | 


Le =, homes against small parties of the enemy moving about, threaten- 


ing persons and property in an area not under enemy control. In 
- the case of the Home Guard, which is under regular command, 
carries arms openly, observes the rules of war, and has a fixed 
emblem visible from a distance or a uniform, the Hague Conven- 
tion regulating land warfare affords full status as legitimate 
belligerents, the denials of this fact by the German press and ` 
broadcasts indicate intention to deny belligerent status, but have ` 
- no legal basis. On the other hand, the authority given to private 
persons to resist does undoubtedly involve them in the danger 
of being treated as-war criminals, and such action by Germany, 
may be assumed as certain, should her forces secure the power so 
-to act. This consideration strongly supports the argument of 
‘those who hold that all members of the community, who are `- 
trustworthy and capable to use firearms, should be provided with 
rifles if.they so desire, or if they prefer with hand grenades. It 
__/.. may be added that, while women are not- accepted for fighting- 
~ -purposes in the defence forces or Home Guard, they are included 
in the authority to resist enemy bands. In fact, surrenders of’ 
-German airmen after landing by parachutes from disabled aircraft 
have been procured both by civilians and members of the Home 


~ a SR: & O. Nos. roto-12, Army Order 256, 1939. .See also Army and Air 
.- Force (Annual) Act, 1940, 8. 3, for the validity of extraterritorial legislation of 
-. Australia and New Zealand. ° 
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Guard. As the issue has been raised,* it should be noted that the 
royal recognition of the right of action by civilians clothes their 
actions with the immunity from civil or criminal jurisdiction due 
to acts of State, for it is certain that the killing by a civilian with 
“authority from the Crown of an enemy invader on British territory 
can be justified in British courts as an act of State, as fully as 
killing by recognised forces such as the Home Guard.4? 


A. BERRIEDALE KEITH 


. “ Lord Mottistone, The Times, June 18th, 1940. _ 
4 Keith, The Constitution of England from Victoria to George VI, ii, 363. 
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ON LAW REPORTING 


r- | HE majority Report of the Committee on Law Reporting 
is at once a deeply interesting and a wholly disappointing 
document. 

The Committee consisted of the Hon. Mr. Justice Simonds 
(chairman), The Hon. Mr. Justice Wrottesley, Professor A. L. 
Goodhart, L. S. Holmes, Esq., His Honour Judge Trevor Hunter, 
K.C., C. T. Le Quesne, Esq., K.C., A. L. C. Macaskie, Esq., L.C., 
R. F. Roxburgh, Esq., L.C., J. H. Stamp, Esq., Professor P. H. 
Winfield, J. F. Woodthorpe, Esq., and Miss Barbara Sharp, Secre- 
tary. The Committee held ten meetings and heard a number of 
witnesses (their names are given at page 3 of the Report) and 
studied a number of memoranda that were submitted. At the 
end of twenty-two printed pages of the Majority Report the Com- 
mittee say they ‘‘fear the sum of this somewhat long Report is 
negative. That there are inconveniences, to say the least, in the 


present state of affairs, we are not prepared to deny. But we can- ,” 
not recommend any cure for them which would not bring greater,” 


evils in its train.” And then, a little shamefacedly as it seems, 
they repeat some suggestions— 

I. It is important that the general rule of exclusive citation 
of a Report in the Law Reports should be enforced. 

2. The Committee is not satisfied that Reports in the Law 
Reports might not be speeded up. 

3. There is a large margin for difference of opinion as to 
“reportable” cases. The Law Reports might take a more generous 
view of what is reportable. 

4. The judges are advised to decline to allow a set of Reports 
_ to be cited (if any other Report is available) in cases in which it 
appears that the barrister making the Report abuses his right 
“by vouching the report with no further justification than that 
he has read a transcript of the judgment.” 

These suggestions have their value, to be sure. Yet, somehow, 
one expected more from a Committee so strongly constituted. The 
dissentient report of Professor Goodhart does in fact attempt to 
give us something more. It recommends “that official shorthand 
writers should be attached to all Courts of record to take and 
transcribe all judgments. The transcripts should then be sent to 
the judges for such revision as they might consider it desirable 
to make in them. After a reasonably short period, not exceeding 
if possible a week, those transcripts would be returned to a central 
office at the Law Courts, where copies could be obtained by the 
reporters and by any other persons on payment of a fee. All 


AS. 


ON LAW REPORTING 105 





judgments would be filed in the central office, and would be indexed 
by an official specially appointed for this purpose.” 

- This recommendation of the minority report is logical and 
courageous. It is perhaps even an excess of logic and of courage 
at the outset to propose that shorthand writers should be attached 
to all Courts of record, which includes County Courts (County 
Courts Act, 1934, s. I (2)). It seems a formidable proposal that all 
judgments, including all judgments of all County Court judges, 
should be taken and transcribed and revised and filed in the cen- 
tral office. One may doubt whether the judges of the busy County 

_ Courts would altogether appreciate the compliment. And one 
doubts whether Professor Goodhart really had in mind so exten- 
sive a scheme of reform. If his proposals were in fact limited to 
the taking and filing of judgments of the superior Courts of record, 
it would mean no more than an extension of the scheme of official 
note-taking in witness actions which was introduced in 1937, 

following the recommendation of Mr. Justice Atkinson’s Com- 
| mittee (see Annual Practice, 1940, p. 1289). Such an extension 

Not the existing scheme would scarcely be open to serious objection 
_ 6n the score that it “involves a charge on public funds” (majority 

report, p. 20). Why, if the interests of justice are at stake, should 
the majority hesitate, at this or any other time, “to make any 
recommendation involving an increase of the public burden”? 

Nor can the proposal really be said to “involve the imposition upon 

the Judges (of the superior Courts of record) of any (serious) 

additional burden.” 

The real ground of opposition to the proposal is perhaps to 
be found in the third objection which is raised in the Majority 
Report: “Some of us entertain doubts whether there is any real 
advantage, others are satisfied there is a grave disadvantage in 
having a permanent record of all judgments.” The terms of this 
objection may perhaps be read in the light of a passage that ap- 
pears on an earlier page (p. 20). “The fact remains that the judg- 
ment, except that part of it which is formal and may perhaps be 
called the order of the Court, is not matter of record. It might 
even happen that, in the absence of reports and shorthand writers 
and by the failure of Counsel to take a note, a judgment except 
the formal part of it might go unrecorded and forgotten. It would 
be on record that a Judge had decided a question in a particular 
way: why he had so decided would be unknown. Perhaps no harm 
would be done.” 7 

These passages from the Majority Report inevitably bring to 


y 
X 


- 1 The italics are ours. One may be permitted reverently to concur with the 
Sentiment of the majority. 
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mund a certain well known piece of speculation that occurs in one 
of the speeches or judgments of the late Lord Sumner:? “The 
Master of the Rolls says that Holman v. Wade ‘is only reported 
in a most unsatisfactory manner, that is to say, it is only reported 
as a piece of news in the newspaper. . . . The difficulty about it 
is to ascertain exactly what it decided. As for this, if it had not 
been reported at all, it would still have been a decision, which, 
when brought to light by any means, must have been regarded 
as authority. I have often wondered what would happen, if some 
learned and industrious person compiled from the records and cases 
lodged by the parties in your Lordships’ House, and the transcripts 
of your Lordships’ opinions preserved in the Parliament Office, 
a selection of ‘Unnoticed House of Lords cases.’ The results 
might be somewhat unexpected but the decisions themselves all 
Courts, your Lordships’ House included, would be bound to follow, 
whenever they applied.’ 

In reading the passage, one is left with the impression that the 
existence of these ‘‘unnoticed House of Lords Cases” did not 
` greatly disturb the mind or legal conscience of Lord Sumner; or of 
his colleagues. Nor can it be without significance that even after a 
lapse of eighteen years the “learned and industrious person” whom 
he cited has failed to enter an appearance. The ‘‘ Unnoticed House 
of Lords Cases” continue to be unnoticed; and to be binding law. 

The complaisance of the House of Lords and of the Judges 
and representatives of the legal profession as, for example, the 
majority of the Committee on Law Reporting, in the incomplete- 
ness and imperfection of the existing system of reporting decided 
cases is perhaps due (among other causes) to the principle of in- 
ertia (which operates as powerfully among lawyers and judges as 
elsewhere); and to a more or less conscious desire not to fetter 
unduly the discretion of the judges in the future. On this point of 
discretion there come to mind cases like Attwood v. Lamont and 
Bourne v. Keané which is said by Sir William Holdsworth to have 
been the greatest liberty which the House of Lords has ever taken 
-with established legal principles.’ 


2 The Turid: 1922, 1 A.C. 397, 413. 

$ The Times, 11th May, 1877. 

4 The passage that follows is not without its point: ‘‘ As for the actual report 
in Holman v. Wade, it turns out, on reference to the original pleadings, to be very 
correct, and I think it is plain what was decided. It is true the report is very brief, 
and I wish this model were more often followed. We who deliver judgments would 
alone regret it.” (1922, 1 A.C. at p. 414.) 

5 1920, 3 L.B. 571; see particularly the celebrated judgment of Younger, 
L.j., at pp. 581-582. 

8 1919, A.C. 815; of. Bowman v. Scarlan Society, 1917, A.C. 406, 433. 

‘7 Holdsworth. History of English Law, viii, pp. 417-8. “In this case the House 
reversed dicta 317 years old, a decision 84 years old, and a rule which in 1917 
Lord Parker had regarded as a settled rule of law.” 
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Apart from the operation of the principle of inertia and apart 
from the laudable desire of the judges not unduly to fetter their 
discretion for the future, one feels that the complaisance that is 
shown towards an incomplete and (shall we say?) an unscientific 
system of reporting is due in some measure to an abiding tradition 
or belief that English law—meaning thereby the Common law in 
the widest interpretation of the term—consists rather in a set of 
ruling principles which ought to be reflected and illustrated in 
the cases than in a series or body of rules that are to be ascertained 
by a process of inference or if you will of induction from the deci- 
sions of the Courts.® If the law is to be ascertained by a process of 


` inference or induction from decided cases, it would seem necessary 


and proper to have a permanent record of all judgments, for these 
judgments are the material from which the science of our law is 
to be inferred. If, on the other hand, the essence of the English 
law consists in a set of ruling principles which are reflected and 
illustrated in decided cases, it is no longer necessary to have a 
complete record of all judgments. It is kind to forget some; and 
sufficient to make a selection of the rest.® And here perhaps is the 


‘explanation of those cryptic words in the Majority Report: “Some 


of us entertain doubts whether there is any real advantage, others 
are satisfied that there is a grave disadvantage in having a per- 
manent record of all judgments” ; and of the more explicit state- 
ment “Perhaps no harm would be done” if it remained unknown 
why a judge had decided in a particular way. 

From the researches of Dr. C. K. Allen and others it would 
seem that the habit of assimilating law to the natural sciences 
and treating the decisions of the Courts as the data from which 
our law is to be inferred by a process of “induction,” so to say, is 
a modern device; without any real foundation in history or 
authority. Thus, we are told” that there is “no trace of a doctrine 
in the Middle Ages that precedents were ‘binding’; if a Court 
considered an alleged decision to have been ill-founded, it had no 
hesitation in rejecting it.” Again, Vaughan, C.J., while fully 

8 Every textbook writer knows how difficult, and often how impossible, it is 
to derive any coherent or rational inference from a series of decided cases; or 
even from a series of judgments in the same case: cf. the judgment of Lord Shaw 
in Sutherland v. Stopes, 1925, A.C. at pp. 77-8. In such situations it is natural 
to proceed by way of selection, or of emphasis. 

° It will be remembered that the speculation of Lord Sumner concerned a 
selection of the ‘‘ Unnoticed House of Lords Cases.” One may perhaps here irrele- 
vantly recall the criticism made by a pampbleteer of the seventeenth century 
of Equity judges who are “inquisitive after precedents” : “Some judges, when they 
seem doubtful what to determine in a cause will be inquisitive after precedents ; 
which I cannot conceive to what purpose it should be, unless that being desirous 
to pleasure a friend . . . they would fain know whether any before them have 


done so ill as they intend to do.’’—Harg, Law Tracts, 446 
19 Or disease. Law in the Making, 3rd edition, p. 300. _ 
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conscious of the importance of case law, is clear that “if a Court 
give judgment judicially another Court is not bound to give like 
judgment unless it think that the judgment first given was accord- 
ing to law.’’!2 Lord Mansfield, too, had a flexible view of the rela- 
tion of precedent to principle: “The law of England would be a 
strange science indeed if it were decided upon precedents only. 
Precedents serve to illustrate principles, and to give them a fixed 
certainty. But the law of England, which is exclusive of positive 
law, enacted by statute, depends upon principles; and these 
principles run through all the cases according as the particular cir- 


cumstances of each have been found to fall within the one or other - 


of them.” And there is the modern statement of Lord Sterndale 
that “The Common law consists of about half-a-dozen obvious 
propositions but unfortunately nobody knows what they are.’’ 
How comes it that nobody knows what they are? If we reject 
(as the majority of the Committee on Law reporting appear to 
reject) the view that Law is a species of natural science of which 
the decisions of the Courts furnish the data, and adhere to the view 
that it consists rather of a body of principles which are illustrated , 
in, the cases, it is important to ascertain what are these root prin- 
ciples of the Common law. The writings of Maitland and of Holds- 
worth! have indicated clearly enough the sources from which the 
Common law drew its principles. They were the Roman law, the 
Canon law, and the writings of the moralists and the theologians 
of the Middle Ages.?” For example, Stephen Langton had been 
` professor of Theology at Paris before he returned to England and 
drafted Magna Carta. Bracton was skilled in the Canon as well as 
in the Roman law. Indeed, his duties as Archdeacon of Barnstaple 
and Chancellor of Exeter made an expert knowledge of the Canon 
law for him a matter of necessity. Sir John Fortescue was deeply 
versed in medieval philosophy and theology and borrowed from 
Aquinas the constitutional distinction between regimen regale 
and regimen regale et politicum; that is, between absolute and . 
constitutional monarchy, which was to be so useful later in the 
political controversies of the Stuart period. Littleton, too, was 
well read in philosophy ;#* and Sir Thomas More, who had been 

1 Law in the Making, 3rd edition, p. 301. ' 

13 It is necessary to retain the same reservation, even in the twentieth century. 

14 Jones v. Randall (1744), Cowper, 37, 39. 

4 Per His Honour Judge Dowdall in a letter to The Times, 26th Jan., 1932. 
of. Jhering, Geist, iv. 235-6, on the “economy” of legal ideas: Le maître travatlle 
avec une liberté plus large, car il est I sh sûr de sa Science; cited Holdsworth, iii, 96. 

16 See e.g. Maitland, Roman on Law in England, passim; Pollock and 
Maitland, I, 132-4; Holdsworth, i, 303, ii, 125, 134, 146, 173, 175-8, 202-3, 244, 
287, 326; iii, 140, 456. 


17 Holdsworth, ii, 128; iv, 22, 223. 
19 Coke, Littleton, Preface. 
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reader in English law at one of the Inns of Court, and became the 
most successful Common law practitioner of his time, had such 
an acquaintance with philosophy and theology that he gave a 
series of lectures to “all London” on the de Civitate Dei of St. 
Augustine; and was invited by the King and by the bishops to 
answer Luther and Tyndale and others in matters of theology. 
Among those with whom he fell into controversy on these 
matters was Christopher St. Germain, whose Doctor and Student 
was to exercise so much influence on the Chancery lawyers in 
later centuries.” 

Now, this relation of law to philosophy (that is, to psychology, 
«and metaphysics and ethics) and to theology is an abiding thing. 
The books are full of cases where the issue involves a discussion 
of one or other of the Aristotelian categories of “substance” or 
“essence” (or in its dynamic aspect, “‘nature’’) and “accident,” 
e.g. quantity, quality, or relation; not to mention place and time. 
Thus, according to Coke, in a case in the Exchequer Chamber 
concerning a Patent,?° it was laid down that “the privilege must 
not be contrary to law; such a privilege as is consonant to law 
must be substantially and essentially newly invented; but if the 
Substance was in esse before, and a new addition thereunto, though 
that addition make the former more profitable, yet it is not a new 
manufacture in law; and so it was resolved in Bircot’s case . 

. for there it was said that that was to put but a new button to an 
old coat: and it is much easier to add than to invent.” The same 
distinction between ‘‘substance” (ens per se) and “accident” 
(ens entis) underlies the old distinction between things in gross (a 
thing by itself and independent) and things merely appendant or 
appurtenant to something else?! By what is called “a curious 
psychological process” we are told that the lawyers realised that 
what -we now call a Corporation is a “gros” or something which 
had an existence per se. And thus, it seems, they came to the idea 
of an individuality composed of the members of a Corporation, or 
as we might now say, to the idea of a persona ficta.?? This rule, 
we are told, “is in accordance with the theories of the canonists 
. . . but it would seem that English law arrived at this result by 
a road of its own.” What is the nature (if the term be permitted) 
of corporate personality? Is the unity of a corporate body an 
“essential” unity of “being,” or an “accidental” unity of 

2 Holdsworth, iv, 275-6. 

2° Bircot’s case, Pasch, 15 Eliz., cited Coke, 3rd Inst. c. 85, p. 183. 


11 Holdsworth, iii, 475, citing Pike, Y. B., 16 Ed. III (R.S.) i, xlvi. 
a3 Ibid 


bad Holdsworth, iii, 675-6; 484. A corporation is said to be “of no substance, 
a mere name, and yet a person.” “Le corporacion d'eux n'est q'un nosme que ne 
poit my estre view, et n'est my substance.’ Cp. Dicey, Law and Opinion, 153. 
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“relation”? Is a corporation a mere name; or a notion; or a 

true reality, a “realer Gesammtperson” with a ‘‘Gesammtwille” 

and a “Gesammthandlung”? The answer is of immense 

. importance for law and politics: but to find the answer one 

needs to travel beyond the limits of these sciences; one needs 

the assistance of psychology, and metaphysics; and perhaps also 

of ethics. | | 

Nor is it only in the remote fields of Real Property and Patent 

law and Corporate Personality that the Aristotelian categories 

are of significance and importance. The distinction between 

“substance” and “accident” is often vital in ordinary Common 

law cases, in cases e.g. which involve discrimination between, 
“condition” and “warranty.” ‘‘There are some (obligations) 

which go so directly to the substance of the contract or in other 

„words are so essential to its very nature that their non-performance 
may fairly be considered by the other party as a substantial failure 

to perform the contract at all. On the other hand, there are other 

obligations which, though they must be performed are not so vital 

that a failure to perform them goes to the substance of the con- 


/ 


tract.” Again, is it too much to say that the much disputed case J 


of Bell v. Lever® turned largely on the distinction between “sub- 
stance” or “essence” and “quality”? K 

Enough has been said perhaps to justify the opinion of Pro- 
‘fessor Holdsworth that “a purely professional development is not 
good for the health of any legal system.”** The law needs for its 
refreshment something more than is to be found in the existing 
series of Reports; or than is likely to be found in any extension 
of the existing system of Reporting.*” For jurisprudence is what 
. Ulpian defined it long ago to be: divinarum atque humanarum 
_ rerum notitia, justi atque injusti scientia. 


. RICHARD O’SULLIVAN. 


24 Wallis v. Pratt, 1910, 2 K.B. 1003, 1012, per Fletcher-Moulton, L.J.; cf. 
Flight v. Booth, 1 Bing N.C., per Tindal C.J. (misdescription in a material and 
substantial point); Thacker v. Hardy, 4 QB.D. 685, 695. 
` 25 1932, A.C. 161. The notions of “substance” and “quality” naturally appear 
- in certain statutes: e.g. the Food and Drugs Acts; and the Sale of Goods Act. 

2 Holdsworth, ii, 591; iii, 596. g 

27 One could wish that the “learned and industrious person” whom Lord 
Sumner desiderated might be induced to study for us the philosophical and theo- 
logical bases of the Common law; and its ultimate principles. Such a study might 
conceivably be of even greater interest and utility than research among the 
“Unnoticed House of Lords Cases.” I am told that Professor Le Bras of the 
Sorbonne has lectured at University College, London, on the’ philosophical and 
theological ideas that underlie the development of Medieval law in Europe, ` 
~ including of course the English Common law; but I have not had an 
opportunity of reading any report of his lecture. 
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TRUSTS OF MOVEABLES IN PRIVATE 
INTERNATIONAL LAW! 


HE object of this article is to examine shortly the rules of 
Private International Law relating to` trusts created 

_ inter vivos or by Will. It is not intended to deal with 
trusts of immoveables and the only trusts of moveables to 
which reference will be made are express trusts. 

The initial difficulty is that while there is a considerable body 
of authority to be found in the decisions of the courts of the 
United States, the English cases are scanty and often misleading. 
` It is therefore proposed to look at the rules in the United States 
which are applied in order to determine which law governs a 
particular trust and then to consider how far such rules are applied 
or capable of application by English courts in similar cases. p 

Before proceeding further, however, it is perhaps desirable 
to enter three caveats :— 

(a) In investigating any problem apparently arising 

‘on this subject care must be taken to ascertain whether 

` the particular problem relates rather to the transfer of the 

trust property to the trustees than to the creation or 

administration of the trusts which the trustees are called 

S upon to administer. This point is perhaps of peculiar 

importance in connection with testamentary trusts where 

it is sometimes difficult to sever questions affecting the 

administration of the deceased’s estate by his personal 

representatives from questions affecting the trusts which 
he has purported to create. 

If it is right to emphasise the distinction it follows 
that the problems with which this article is concerned can 
only arise once it is established by reference normally to 
the lex rei sitae that the trust property has duly vested in 
the trustees. 

(b) It cannot be regarded as certain that propositions 
deducible from decisions in marriage settlement cases are 
necessarily applicable to ordinary trusts of moveables. 
It is at least arguable that marriage settlement cases are 
Sui generis. 

(c) In this article it is not proposed to study in detail 
the bearing of ordre public upon questions arising out of 

1 This article was in course of preparation when the war broke out. The 
author, who is serving with His Majesty’s Forces, was not able to give the 
article its final completion, but in view of the great importance of the subject- 


matter, which so far has never been analysed in this country, the article has been 
printed i in its present form. 
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the subject under discussion, as it is felt that such a study 
might more’ properly be reserved.for a treatment of the 
doctrine of ordre public generally. The importance of the 
doctrine should not however be overlooked, and is well 
exemplified by Re. Fitzgerald (infra). 

Dealing first with the law prevailing in the United States,? 
it seems to be well recognised, at any rate in the American litera- 
ture, that an initial distinction must be drawn between 

(a) the creation of a trust, and 
(b) the administration of a trust, 


on the ground that the system of law applicable to (a) may not i 


always be the same as the system applicable to (b). 

It further appears, although at this point there is some 
dissension, that it is necessary to make a distinction both in (a) 
and (b) between 

(1) Trusts created inter vivos (called living trusts), and 
(2) Trusts created by Will. 

If there is any importance in this form of classification of the 
problems arising on the subject, it might be expected that there ? 
would be a clear definition by the American authorities of the’ 
problems to be considered in connection with the creation of/a 
trust on the one hand and the problems to be considered in €on- 
nection with the administration of a trust on the other hand. 

Unfortunately this’ is not so. Beale, for example, contents 
himself with the statement that administration questions are any 
questions arising after the trust has come into being, a statement 
which upon examination proves not to be very helpful. 

It is submitted, however, that there is this logical distinction 
between creation and administration—namely, that all questions 
as to the formal or essential validity of a trust including the 
validity of the beneficial interests intended to be created there- 
under and the validity of the detailed provisions contained in the 
trust instrument are questions affecting the creation of the trust. 
Any other questions are administrative questions. If this, is 
correct, then, for example, rules relating to perpetuities in the 
English sense are rules relating to the creation of trusts in that 
such rules determine the validity of the beneficial interests. 

On the hypothesis that the foregoing is a correct description 
of the questions relating to the creation of a trust, it is now 


2 The literature to which reference has chiefly been made for the purposes of 
this article is as follows :— 
The Restatement issued by the American Law Institute; 
Beale’s Conflict of Laws at p. 1018 et seq.; 
An article by Swabenland, 45, Yale Law J ournal, p. 438; 
An article by Carver, 44, Harvard Law Review, p. 161. 
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possible to examine the American rules determining which law 
governs the creation of a trust involving a foreign element. The 
application of these rules is, without doubt, dependent solely 
upon the circumstances pertaining. at the date of death in the 
case of a testamentary trust or at the date of the execution of 
the-instrument in the case of a living trust. Any subsequent 
change in these circumstances, e.g. an alteration of the domicil 
of the trustee or of the situs of the property, cannot affect the 
matter. The question, having been answered by reference to the 
appropriate facts at the appropriate date, is answered once and 
for all. It may perhaps be mentioned in parenthesis that on this 


` point English Law agrees with American Law (Re Fitzgerald, 


Nf 


infra). 

Beale, in discussing which law governs the creation of a trust, 
distinguishes between living and testamentary trusts. 

As regards living trusts, he says that the system of law 
applicable is the system prevailing in the situs of the trust pro- 
perty except that in the case of the marriage settlement, the 

‘proper law” is applicable. An initial difficulty which clearly 
‘arises is what happens when the trust property has no common 
situs, for it is difficult to imagine the trust being validly created 
as\to some property but not as to other property. In fact the 
existence of this difficulty lends colour to the suggestion that 
Bealé's rules are based upon a failure to distinguish between 
questions affecting the vesting of trust property in the trustees, 
in which case no doubt each item of property must be subject 
to its own local law, and questions affecting creation proper, in 
which case there does not seem to be any overriding reason why 
respect should be paid primarily to the lex rei sitae. 

However this may be, the American rule in the case of living 
trusts (other than Marriage Settlements) as stated by Beale is 
that generally the lex rei sitae governs creation. 

In the case of testamentary trusts, however, Beale gives the 


` law of the domicil of the testator as the law governing creation, 


subject to an exception when by the law of the domicil the trust 

infringes the perpetuity rule but by the lex rei sitae it does not. 

In such case, says Beale, the law of the domicil is disregarded. 
‘Carver argues? that it is difficult to see why the converse of the 


“exception should not also apply—namely, that if there is a per- 
_ petuity by the lex rei sitae the trust cannot be validly created 


even if it is valid by the law of the domicil. If Carver is right then 

in effect it seems that the rule in the case of testamentary trusts 

is the same as the rule in the case of living trusts, namely, that the 
3 44, Harvard Law Review, p. 161. 


3-2 


i4 "MODERN LAW REVIEW Oct., 1940 





lex rei sitae governs where it conflicts with the law of the domicil. 
But there is no reason to suppose that Carver is right, unless he 
quotes authority and until he does so it is felt that Beale’s rule 
must be accepted. 

Having dealt with the American rules governing creation of 
trusts, it is now possible to consider whether these rules are 
different in the case of the administration of trusts and if so, in 
what respect they are different. 

Beale prefaces his discussion of the point by a definition of 
“the seat of the trust.” | 

In the case of living trusts he says that the location of the ° 
seat of the trust depends on the intention of the settlor, and so 
for example if the settlor appoints trustees domiciled abroad he 
may have intended the trusts to be governed by the law of their 
domicil. If, on the other hand, the trust property consists largely 
of land the seat of the trust will probably be the situs of the land 
for the purposes of the chattels as well as the land. 

In the case of testamentary trusts Beale indicates that the 
seat of the trust is generally the domicil of the testator, but refers 
to a possible exception in the case where a foreign corporation a 
appointed trustee. 

Having so defined the conception, Beale then says that the 
law governing the administration of the trust is the law of the seat 
of the trust. In the Restatement the rules with regard to the 
law governing administration are dealt with in a similar manner. 

Swabenland,‘ offers some criticism of this statement of the 
law and after examining the authorities he comes to the following 
conclusions— 


(a) In the case of the administration of testamentary 
trusts the law of the domicil of the testator and the law 
of the place at which Probate is extracted (usually iden- 
tical) have prevailed in every decision except one, however 
the other possible points of contact have been distributed. 

(b) In the case of the administration of living trusts 
he agrees that the intention of the settlor is paramount in 
deciding the governing law but he infers from the decisions 
that the Courts in construing such intention have attached 
greater importance to the domicil of the settlor and the 
place where the instrument is executed. 


In the light of the foregoing it may now be possible tentatively 
to summarise the rules in the United States as follows— 


(a) In the case of living trusts the law clearly recognises 


1 45, Yale Law Journal, p. 138. 
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the distinction between creation and administration, the 
former of which is governed, if Beale be right, primarily 
by the lex loci vet sitae, while the latter is governed by the 
law intended by the settlor to be the seat of the trust. 


(b) In the case of testamentary trusts it appears to be 
- generally accepted that the law of the domicil of the 
testator governs both creation and administration and 
there is therefore no point in a normal case in drawing 
a distinction between the two conceptions. On the other 
hand it is the intention of the testator which is relevant 
in determining the seat of the trust and if a reference to 
some other law than the law of the domicil can be inferred 
that law will govern administration. 


It may now be appropriate to turn to the English authorities 
in order to ascertain how far if at all the American rules are 
applicable in this country. At the outset it may be mentioned 

~ that no help can be obtained from English text-book writers as 
‘neither Dicey, Foote, Westlake nor Cheshire seriously grapples 
with the subject. 
` It is proposed to deal first with testamentary trusts, and 
secondly to consider living trusts or trusts created inter vivos. 

With regard to testamentary trusts a comparatively early 
case is A.-G. v. Campbell (1872, 41 L.J., Ch. 611). The Testator, 
an Irishman domiciled in Portugal, made his Will in English 

` form; leaving the residue of his property to trustees to invest in 
English Consols. Out of the income they were to pay an annuity - 
to his widow, and the question arose whether on the death of the 
annuitant the share appropriated for the payment of her annuity 
was liable to Succession Duty in England under the appropriate 
English Statutes. The House of Lords decided that the liability 
to Duty was attracted. Lord Westbury said that on death the 
question of administration of assets belongs to the law of the 
domicil of the testator, but that when the residue is delivered 
to legatees who are to hold on certain trusts one of which is to 
bring the property to this country and invest it here there is a 
settlement of English property. That settlement becomes subject 
to English Law under which it is held, by virtue of which it is 
enjoyed and under which it is ultimately administered. . 

The case seems to be a clear authority against the application 
of the law of the domicil and in favour of the lex rei sitae, and 
from the words of Lord Westbury it would appear that the lex 
vet sitae might apply both to the creation and to the administra- 
tion of the trust. On the other hand on the facts it was only 
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necessary to determine which law applied to the administration 
of the trust as no question of creation was involved, and there is 
no reason to suppose that Lord Westbury was excluding the 
possibility of the law of Portugal as the law of the domicil applying 
to the creation of the trust. 

It is noteworthy too that English Law was held to apply not 
because it was the intention of the testator that it should apply 
but because English property, namely, Consols, was involved ; 
this is in distinct contrast with the American rule, and on this | 
case alone it may be said that there is a germ of a rule that the 
administration of testamentary trusts is governed by the lex 
loci rei sitae. 

The next case to be considered is Re Aganoor’s Trusts ( (1895), ~“ 
64 L.J., Ch. 521). The testatrix died domiciled in Padua, leaving 
a sum of Consols upon certain trusts. The trustees commenced: 
proceedings in England to determine who were the beneficiaries 
entitled under the trusts, because after death of the testator the / 
law of Padua was altered by a statute which had the effect of A 
invalidating retrospectively the trusts created by the Will. By; 
the law of England the trusts were valid. The case therefore 
raised a question affecting the creation of the trusts, and it is tó 
be observed that the facts are similar to those in Campbell’s case, 
in which the House of Lords held that English Law applied, the 
only difference being that in Campbell’s case the question was as 
to the administration of the trust. In Re Aganoor, however, 
Romer, J., held that English Law would adopt the law of Padua 
as the law of the domicil, but that it was the law of Padua as it 
stood at the date of death which was adopted. The subsequent 
retrospective change of the law was therefore immaterial. 

It is thought the comparison of this case with Campbell’s case 
is most instructive in that it shows English Law adopting a differ- 
ent rule (whether consciously or unconsciously) in the selection of 
the law governing the creation of the trust from the rule adopted 
in the case of the administration of the trust. If the logical 
conclusions to be drawn from the two cases are accepted then the 
following rules emerge— 

(a) the law governing the creation of a testamentary 
trust is the law of the domicil of the testator wherever the 
property may be situate ; 


(b) the law governing the administration of a testa- 
mentary trust is the lex loci ret sitae whatever the domicil 
of the testator may be. 


There is one case which may be referred to before passing on to 
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trusts created inter vivos and that is Canterbury v. Wyburn ( (1895) 
A.C., p. 89), a Privy Council decision on appeal from Australia. 
A domiciled Victorian bequeathed {10,000 to the City of Canter- 
bury in England on trust to buy land in England for the purposes 
of a library and reading room. The question was whether the 
bequest was valid having regard to the English Mortmain Statutes. 
It was held that the will was not affected by English Law and 
that the bequest as between the executors and the legatees was 
valid because there was nothing in Victorian law as the law of 
the domicil to invalidate it. Whether the money having been 
' received by the legatees could be applied by them as directed was 
of course outside the scope of the case and was not decided. The 
case is not very helpful because it deals only with the transfer of 
the trust property to the trustees by the executors and does not 
really concern either the creation or administration of the trust. 
It is however interesting to speculate on the position arising after 
the City of Canterbury received their legacy. They clearly could 
not invest the money in the purchase of land for charitable uses 
x because of the English Statutes and therefore it may be suggested. 
‘that the rule enunciated above, namely, that the law of the 
domicil governs the creation of the trust, is infringed. It should 
be “pointed out however that as the trust property would become 
immoveable property were the trust executed a rule relating to 
_ trusts of moveables can have no necessary application. 

Turning to trusts created inter vivos it should be emphasised 
that the English cases now to be examined relate to marriage 
settlements, and it does not therefore follow that the principles 
to be deduced from them apply to ordinary trusts. It is helpful 
to consider them however while realising that their effect may be 
limited. 

In Re Bankes ( (1902), 2 Ch. 333) a marriage settlement was 
executed by an English woman domiciled in England and an 
Italian domiciled in Italy in English form and relating to property 
in England. There was a covenant by the woman to settle after 
acquired property, which covenant was valid by English Law but 
void by Italian Law. The question was whether certain property 
to which the woman became entitled after marriage was caught 
by the covenant, and it will be appreciated that as the real issue 
was as to the validity of a provision in the trust instrument, 
namely, the covenant to settle, the problem of the law applicable 
to the creation of the trust was directly raised. It was held that 
English Law applied and indeed it is difficult to see how Italian Law 
could have been applied. It is noteworthy that the Court was very 
largely impressed by the point that the covenant would have been 
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invalid by Italian Law, and therefore the logical conclusion is that 
it is the intention of the parties which (within limits, no doubt) 
determines the law governing the creation of the trust. 

Re Fitzgerald ((1904), 1 Ch. 573) is a most interesting case 
which appears to support Re Bankes and apply the principle of 
that case with complete logic. There was a marriage settlement 
whereby the woman domiciled in Scotland settled on the man 
domiciled in England property consisting mainly of Scottish 
heritable bonds (immoveable property) and a smaller sum of cash. f 
The settlement was in Scottish form and conferred on the husband / 
an alimentary life interest, which is unknown to English Law. 
The six trustees were all English save one. The husband when 
residing in England created certain charges on his life interest 
which if the life interest were construed in its Scottish sense would 
not have been enforceable against it. The Court of Appeal decided 
that although as a general rule the law of the matrimonial domicil 
governs marriage settlements this is a presumption which yields ; 
to a contrary intention. Here it was clearly intended that 
Scottish Law should apply, and accordingly the husband took only 4 
such interest as was recognised by Scottish Law and the English 
encumbrancers were defeated. 

The case is clearly a decision on the creation of the fast” as 
it relates to the nature of a beneficial interest conferred, and it 
follows Re Bankes in showing that the law applicable is the law 
intended by the parties who must be presumed until the contrary 
is shown (in the case of marriage settlements) to have adverted 
to the law of the matrimonial domicil. That the case is a good 
authority on trusts of moveables follows from the fact that the 
trust property included a sum of cash which had in fact been 
invested in English Consols. This fact makes it all the more 
surprising that the English Court did not scruple to give extra- 
territorial effect to a Scottish form of life interest which resulted 
in English creditors being deprived of their apparent right to 
resort to property situate in England. The importance of Re 
_ Fitzgerald cannot be over-emphasised especially having regard 
to the light which it throws upon the attitude of the English 
Court to the doctrine of ordre public. This aspect of the case 
is one which would repay careful study in any treatment of that 
doctrine. 

The last case which will be mentioned is Re Hewitt ( (1915), 
1 Ch. 228). The two cases just considered relate only to the 
- creation of trusts inter vivos but Re Hewitt appears on the face 
of it to deal with administration. There was a marriage settlement 
in Scottish form executed by a domiciled Scotsman and a 
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domiciled English woman. The original trustees were domiciled 
_in Scotland. At the date of the proceedings the beneficiaries and 
_ trustees were all domiciled in England, and the trust property 
was also situate there. It was desired to appoint the Public 
_ Trustee as sole trustee and the question was whether he could be 
so appointed. Eve, J., held first, that this was a settlement 


- „governed and construed according to Scottish Law and that the 





fact that the beneficiaries, trustees and property were in England 
did not alter the position. He further held that the Public Trustee 
~ was not authorised to be trustee of a settlement governed and 
\.- construed by a law other than English Law. 
` It has been forcibly argued that the result of this decision is 
that English Law does not recognise any distinction between 
questions of creation and questions of administration of trusts, 
and that whatever-law governs the creation must also govern the 
administration of the trust. On this some comment may be . 
- offered— 


First,-it has already been submitted that decisions 
relating to trusts created inter vivos should not be neces- 
sarily applied to trusts created by will and therefore 
even if Re Hewitt justifies the point which is sought to 
be made it cannot affect the rules formulated above regard- 
\ing testamentary trusts. Secondly, it does not necessarily 
follow that Eve, J., decided the case as he did because he 
was of opinion that the administration of the trust was 
governed by Scottish Law. At any rate it is not necessary 
to read his judgment in that way. It is consistent with 
his judgment to argue that he held (a) that the Public 
Trustee could not act in trusts, the creation of which was 
governed by foreign law whether or not such trusts were 
to be administered in accordance with that law, and 
(8) that the creation of-the particular trusts before him was 
definitely governed by Scottish Law and the subsequent . 
alteration -of circumstances did not have the effect of 
altering the law governing their creation. (See Re Fitzgerald 

` and the American rule.) | 
‘Jf this is-the correct way of regarding Re Hewitt it was 
not necessary for the learned Judge to decide which law 
governed administration at all. 


In conclusion it may perhaps be helpful to summarise first 
the rules apparently adopted in the United States, and secondly 
the rules which it is submitted are deducible from the English 
`, cases, .It follows that” if E deductions which have been 
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made from the English cases are correct the rules adopted in the 
two countries show marked divergences— 


I. In the United States: 


A. Creation. 
(i) Living Trusts. 
Probably lex loct rei sitae except in marriage 
‘settlements when proper law governs. 


(ii) Testamentary Trusts. 
Generally law of domicil of testator. 


B. Administration. 
(i) Living Trusts. 
Law of seat of trust ascertained in accordance 
with intention of settlor. 


(ii) Testamentary Trusts. 
Generally law of domicil of testator. 


2. In England: 


A. Creation. 
(i) Trusts created inter vivos. 
Proper law as ascertained in accordance with 
intention of settlor. (Re Banks; Re Fitz- 
gerald.) 


(ii) Testamentary Trusts. 
Law of domicil of testator.. (Re Aganoor’s Trusts.) 


B. Administration. 
(i) Trusts created inter vivos. 

No authority—unless Re Hewitt means that law 
governing creation and administration are 
necessarily identical. 

(ii) Testamentary Trusts. 
Possibly lex loci rei sitae. (A. G. v. Campbell.) 


P. E. N. CROUCHER. 
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ENGLISH LAW IN THE MAKING 


The modern development of the law of England is not only a matter of 
` interest but an important subject of study to the legal profession in the 
United States. To an American lawyer, indeed, England tends to seem a 
forty-ninth state, albeit the oldest and for legal history the most important, 
so that a statute of Parliament or a judgment of the House of Lords has 
much the same significance, for example, to a member of the bar of New 
York as has an act of the legislature of Massachusetts or a decision of the 
Supreme Judicial Court of that sister State. The Judicature Acts are as 
familiar to American students of procedural law as is the pioneer New 
3, York Code of Procedure of 1848 or the Federal Equity Rules of 1912; 
. the decision of the Court of Appeal in Warner Brothers Pictures, Inc. v. 
Nelson? recently formed the basis for an important moot in a large American 
law school; the English property legislation of 1922 and 1925 has been the 
subject of detailed analysis in American legal journals,? as has the recent 
‘Criminal Justice Bill; in the judicial field, to give but a single example, 
the Appellate Division of the Supreme Court of New York in 1928 decided 
an important case‘ on the sole authority of Rutherford v. Acton-Adams.5 
The forces, therefore, that have shaped and are shaping the form and 
substance of English law are matters of moment to the American legal 
profession. y 
Itis with this background of informed and vital interest in a cognate 
yal system that an American lawyer comes to examine what, he is told on 
authority, is “one of the classics of modern English jurisprudence" 
third edition of Professor C. K. Allen’s Law in the Making.” He will 
of course, from prior editions, that the book is not, as the title might 
. concerned with the phenomena of nascent law in early times or in 
societies, but rather with the ‘‘material sources” of law in 
ystems—in the author’s words, with “those agencies by which 
ct acquire the character of law by becoming objectly definite, 
bove all, compulsory’’*—and that the sources discussed by 
ing those ‘‘which have been the most frequent subjects 
study,” are custom, precedent, equity and legislation. 
Iso likely to know that the first edition of Law in the 
ived with acclaim in England™ and with substantial 




















rar. 209. 

pe ---See, for example, Warren, The Law of Property Act, 1922, 21 Mich. L. Rev. 
245 (1923); Bordwell, Property Reform in England, 11 Ia. L. Rev. 1 (1925); 
Schnebly, “ Legal’ and “ Equitable” Interests in Land under the English Legislation 
of 1925, 40 Harv. L. Rev. 248 (1926). 

3 See Note, 40 Col. L. Rev. 105 (1940). 

t Radel v. 134 West 25th Street Bldg. Corp., 222 App. Div. 617, 226 N.Y. 
Suppl. 560 (1928). 

5 [1915] A.C. 866. Perhaps, by way of reciprocity, New.York may lay claim 
to some influence on the decisions in O’ Donoghue v. Stevenson, [1932] A.C. 562, and 
Haynes v. Harwood, [1935] 1 K.B. 146. 

* Campbell, Book Review, 56 L.Q. Rev. 193, 194 (1940). 

7 Oxford, 1939. Page references simpliciter in later footnotes are to this book 
and edition. 

PT. 

° P. 60. 

10 1927. 

11 See review by H. D. H. [Hazeltine], 44 L.Q. Rev. 236 (1928). 
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favour in the United States,}2 that the second edition’ added little to the 
first,14 and that the present edition contains much new material, including 
a survey of recent tendencies in jurisprudence which takes account of 
continental and American as well as English developments.15 What will 
this American reader learn from the book as to the sources of modern 
English law and of law generally, and to what reflections on English law 
and jurisprudence will he be impelled? 

In what follows I have sought to set forth at some length and with 
complete candour the impressions and reflections which Professor Allen’s 
latest edition made and induced in the mind of one such reader, and to 
supplement those impressions and reflections by some comments on what , 
seem to me significant forces in the modern making of English law.'® / 
Perhaps the views here expressed may be not wholly without value to ' 
English lawyers, for, if I may borrow from Lord Macmillan, “while the 
nations to which we belong may be far separated in space . . . we have in 
our common devotion to the science of the law a bond which unites us,’’!’ 
and, I may add, a common legal tradition and heritage as well as common 
problems of social and legal adjustment in a time of change. So much by 
way of apologia pro scripta mea; I turn to a somewhat detailed examination 
of Law in the Making and its simplications. 

Professor Allen regards custom as the “natural starting-point” for his 
inquiry into the agencies by which law comes to be such.15 His discussion 
of the nature and origin of custom and its interpretation and applicatio: 
by the courts, although illuminated by occasional flashes of insight,’ i 
I think, open to serious criticism. What Professor Allen is discussin 
what Pound has described as custom of popular action rather than cu 
of judicial decision.2° His thesis is that such custom is law ex p 
vigore, and that when it is recognised by the courts they are 
enforcing a pre-existing legal rule—although he is compelled to a 
the courts have the power “to change the law which it [c 
bodies.”’21 It was this view, expressed in the same terms in the 
that Professor John Dewey criticised, pointing that “some 


















12 See reviews by Dewey, 28 Col. L. Rev. 832 (1928); J. 
Mich. L. Rev. 361; Rottschaefer, 13 Minn. L. Rev. 276, 2 So 
(1929); Corbin, 38 Yale L. J. 270 (1928). For a much mo 
review by Cook, 22 Am. Pol. Sci. Rev. 989-991 (1928). 

18 1930. 

14 See review by Sears, 16 Corn. L.Q. 146 (1930). To; 
P. H. W. [Winfield], 46 L.Q. Rev. 523 (1930), says that the se 997 
“thoroughly revised . . . both in form and substance,” P sy 
stantial overstatement. ery 

18 The failure of the second edition to include any such > Yan 
sharply criticised in a review by Shartel, 29 Mich. L. Rev. o 


“Yo 
e 
Rada, age 


16 Needless to say, I speak of the situation as it was bi Pup ne ef Jo 


the Second World War, and as we devoutly hope it will Dy, Rro Le] 
on a securer basis. y Fo Flan 
17 Macmillan, Law and Literature (1937), 102. Pago, Sony 
18 P. 60. 947 dan 
19 See, for example, the discussions of the economic basis 7 rg 
slavery and unfree feudal service (pp. 86-87), and of how far ir Born 
ness in the juristic elaboration of custom is conditioned by circ 7e. : 
and place (pp. 114-115). 979 + 
2 See Pound, Law and Morals (1924) 19-23. Professor Alig ` 24) 
clearly recognises this distinction. ery 
31 P., 141. 
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when a custom becomes law.”?23 Professor Allen’s answer is that this 


- “something” is the same when a custom is received by a court as law as 


\ 


when a ‘‘ proposition of law” is thus received. Assuming, as he does, that 
“Common law rules” have a mystical sort of existence independent of the 
decisions of the courts’ (of which more hereafter), he regards custom as 
being “law” in just the same sense, independent of judicial or statutory 
recognition, subject only to the veto of the courts. In view of Professor 
Allen’s apparent reluctance to admit that the courts make law,* this 
concession that they may unmake it seems not a little surprising. In any 
“event, the attempt to describe popular custom as law of itself seems less 
useful as terminology and less valid as description than Gray’s view of 
such custom as one of the kinds of raw material from which law is fashioned 
by courts, or, I would add, by legislature. 

Much more open to criticism, however, than this conception of popular 
custom as positive law though on probation, is the inadequacy of the 
author’s account of the nature and origin of custom. This is a question not 
of law but of anthropology, and it must be regretfully recorded that | 
Professor Allen’s lack of acquaintance with modern cultural anthropology 
seems to be decidedly extensive. To begin a discussion of popular custom 
in terms of habit by equating “habit” in man (learned behaviour) to 
“instinct” in the “lower forms of life” (unlearned behaviour) is startling 

_ enough ;*” but to say that there is “not a vast difference between the auto- 
‘matism of an ant and the tribal habits of an Australian aboriginal” is to 
astound equally entomologist and Australist.# To discuss the problem of 
“legal” rules in primitive society, as Professor Allen does, without any 
reference to Malinowski’s significant studies? seems even more remarkable. 
Indeed, it would appear, on the evidence of this book, that Professor 
Allen’s anthropology both begins and ends with Sir Henry Maine. The 
usefulness of a discussion of custom as a source of law which is thus limited 
seems doubtful, to say the least. 

Professor Allen’s treatment of precedent is for the most part a history 


- and attempted rationalisation of the rigid doctrine of stare decisis to which 
` the English courts have committed themselves in comparatively recent 


times. The historical discussion includes Roman and modern French law, 
but five-sixths of the pages on this topic are devoted to a detailed account 


`” of the growth and present status of the English precedent system. Ameri- 


can experience is dismissed with the brief statement that in the United 
States, “largely owing to the diversity of jurisdictions and the 


22 Book Review, 29 Col. L. Rev. 832, 833 (1928). Professor Allen devotes an 
“Excursus” entitled Custom as Law (pp. 146-150) to an attempt to answer 
Dewey’s criticism. 

28 P, 146. 

# It would seem of some significance in this connection that to Professor 
Allen the common law is always the Common Law. 

25 See pp. 257-264, 303. 

26 See Gray, The Nature and Sources of the Law (2nd ed., 1921), 282-301. 
See also the penetrating analysis of the notion of “customary law” in Ehrlich, 
Fundamental Principles of the. Sociology of Law (transl. Moll, 1936), 470. 

2? P, 62. Compare Linton, The Study of Man (1936), 69-73. 

28 P, 62. Compare the discussion of the mentality and tribal customs of the 
“Australian aboriginal’’ in Porteus, The Psychology of a Primitive People (1931), 
217-300. 

2 See Malinowski, Crime and Custom in Savage Society (1926), and his intro- 
duction to Hogbin, Law and Order in Polynesia (1934) xix-lxii. Nowhere in 
Professor Allen’s book is Malinowski so much as mentioned. 
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- overwhelming mass of precedents, the principle of stave decisis has created 
great difficulties and has been the subject of much controversy.” To 
some extent, it would seem, the author is attempting to develop a theory 
of the judicial process, but what emerges seems strangely naive as com- 
pared, for example, with the insights of Cardozo.*1 For one thing, he starts 
with assumptions as to the nature of the judicial process which, it seems to 
me, can only be described as outworn. In his view, the process of judicial 

. decision is either “deductive” or “inductive.’’®? The civilian mode of the 

approach in all cases, and the Common-law judge’s function in interpreting 

statutes are said to be “deductive”; the Common-law mode of decision 
except where statutes are involved is regarded as “inductive.” Quite 
aside from the obvious fact that, even on this hypothesis, Anglo-American 
case law involves “deduction” in applying legal principles to particular 
facts as well as “induction” in finding those principles in the precedents, 
this interpretation is simplistic in the extreme. Moreover, Professor Allen 

. conceives of legal argument as ‘‘strict logical demonstration,” and of 

court opinions (which he apparently assumes to reflect in all cases the 

actual grounds of judicial decision) as “logical expositions of principles” 
of the “Common law.” These conceptions seem to me to betray equal 
ignorance of logical theory and of the actual psychology and technique of 
judicial decision.f4 

Again, while insisting on the importance of stave decisis and giving a 
detailed account of the technical rules which have come to cluster around’ 
this doctrine in England, Professor Allen nowhere sets forth a satisfactory 
theory of the doctrine from any point of view—philosophic, psycholog} ical 
or pragmatic. Indeed, his only contribution would seem to be the negative 
one of pointing out that stare decisis in England has produced neither 
certainty nor flexibility in the law. Nor does he give substantial did with 
regard to the puzzling problem of why and how far a judge is “ bound ” by 
precedent. His theory seems to be that precedents are followed because 
they are “true” statements of “the law.”38 Apparently such precedents 
have innate and ultimately self-executing force in subsequent decisions. 

“ Nothing which is a true precedent, in the sense that it correctly embodies 

a rule of the Common law, can be reversed by subsequent decision.”’37 

The courts, while they have “a certain degree of censorship over the 


30 175, n. 1. Compare Fuller, Book Review, 82 U. of Pa. L. Rev. 551, 552 
(1934). , 
81 Professor Allen quotes (p. 259) from Cardozo, The Paradoxes of Legal 
Science, but makes no reference anywhere in his book to The Nature of the 
Judicial Process. Compare my review of Levy, Cardozo and Frontiers of Legal 
Thinking (1938), in 3 Mod. L. Rev. 76 (1939). 

3P; zat: 

33 P, 3 £ 
34 The inadequacies of Professor Allen’s views as to the logic and psychology 
of the judicial process are forcibly pointed out in Cook, Book Review, 22 Am. 
Pol. Sci. Rev. 989, 990-991 (1928). 

85 Pp. 290-296. Compare his valuable, if depressing, account of the actual 
operation of the precedent system in England, pp. 267-275. 

3e P, 251. Itis difficult to reconcile this proposition with the author’s criticisms 
of specific common law doctrines as “established” though “erroneous,” and his 
discussion of the doctrine communis error facit ius, pp. 274-284. It may be 
pointed out in passing that his strictures upon the fellow servant rule as “a 
groundless fiction invented by Lord Abinger”’ (p. 281) can hardly survive the more 
critical examination of the problem in Pound, The Economic Interpretation and 
the Law of Torts, 53 Harv. L. Rev. 365, 373-382 (1940). 

3 P. 350. The italics are mine. 
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operation of precedent,” have ‘no control over the principles themselves." 
But is not this sheer mysticism? Professor Allen has been more fortunate 
(or more credulous) than Holmes; he has found his Common law to be 
“a brooding omnipresence in the sky” after all. ` 

Moreover, Professor Allen has, it seems to me, failed to appreciate the 
way in which precedent actually operates. -He assumes that each decided 
case has its particular ratio decidendi. He has not realised that each case 
has and must have implicit in it a whole series of possible principles of 
decision.4 When a case is decided, no one can be certain which of the 
possible principles of decision will become the true one. The later creative 
activity of the courts in restricting or expanding the precedent will have to 
tell us that. The precedent system is not Professor Allen’s process of 
progressive revelation; it is a process of unevenly creative becoming. 

When Professor Allen speaks of equity as one of the agencies by which 
rules of conduct acquire the character of law, he does not mean the 
“technical system distinct from the Common law,’! developed by the 
Court of Chancery. What he does mean is less clear. Sometimes equity 
seems to be thought of by him as a particular kind of natural law, some- 
times as the “frame of mind” that seeks justice,#? but mostly as the 
“element of discretionary justice” in the legal order. But equity, thus 
conceived, is hardly an agency for the creation of law; it is rather an aspect 
of the law created. The conception of law as made up of “legal rules” 
which necessarily involve “uniformity” and “‘ universality’ may involve 
eliminating discretion from “law.” But this merely shows the artificiality 
of the conception that a separate discretionary element, called “equity,” 
is an\“‘agency” in the making of “law.” 

The concluding chapters of the book deal with legislation by Parliament 
and by‘subordinate governmental and private bodies.4 Much of the dis- 
cussion leaves an American reader with a feeling that the English judges 
just don’t like statutes and that Professor Allen agrees with them. The 


38 Pp. 350-351. 

3° Compare Holmes, J., dissenting, in Southern Pacific Co. v. Jensen, 244, 
U.S. 205, 222 (1917): “The common law is not a brooding omnipresence in the 
sky but the articulate voice of some sovereign or quasi-sovereign that can be 
identified.” 

4 This is well pointed out in Oliphant, A Return to Stare Decisis, 14 A. B. A. J. 
71, 72-73, 6 Am. L. School Rev. 215, 218 (1928). For example, to borrow 
Oliphant’s illustration, if a decision holds that the defendant is not liable for 
inducing his daughter to break her promise to marry the plaintiff, it may be 
regarded as standing for any one of a series of principles, from the narrow one 
that fathers are privileged to induce daughters to break promises to marry, to the 
broad one that all persons are so privileged as to all promises made by anyone. 
See also Llewellyn’s remarks in The Bramble Bush (1930) 63-66, 74-76, and in 
Präjudisienrecht und Rechtsprechung in Amerika (1933), Pt. I, 20-21. 

“1 P. 347. Professor Allen’s discussion of this “technical system” (pp. 333- 
336) is sketchy in the extreme. His treatment of Roman aequitas (pp. 315-321) is 
more satisfactory. 2 

42 P, 338. 

48 P. 349; compare p. 339. 

“ P, 306. 

46 These latter types of law-making are dealt with in a chapter entitled 
Subordinate and Autonomic Legislation. Under autonomic legislation, Professor 
Allen discusses the powers of public service corporations to make by-laws, the 
powers of self-government exercised by the Church of England and the Universi- 
ties of Oxford and Cambridge, and the “autonomic rules” made by trade unions 
and employers’ associations. How far this last category of rules can usefully be 
described as being “law” is not very satisfactorily discussed. See pp. 454-455. 
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doctrine that statutes “in derogation of the Common law” are to be 
‘construed strictly is “an essential guiding rule’ without which “the 
continuity of legal development would be gravely imperilled.’4° While 
legislation cannot be avoided, “it is no impious wish on the part of any 
lawyer that if Parliament has to intervene in the development of the law, 
it should intervene as little as possible.”’# The strongly-expressed but not 
infrequently evaded rule of the English courts that they will not look at the 
legislative history of a statute in construing it—palpably related to a 
judicial attitude of hostility to statutory changes in the law—is discussed 
at some length, though inconclusively.# Professor Allen alternately 
attacks and defends the English judicial view that, in effect, an extra- 
ordinarily narrow version of the parol evidence rule applies to Acts of 
Parliament, apparently concluding that “‘our Judges are not wholly misled 
by their instinct when they distrust these uncharted waters” of legislative 
history.*® He also discusses “‘literal or grammatical” interpretation, again 
without reaching any significant conclusion.©° The value of this discussion 
is substantially impaired by the author’s apparent assumption that the 
courts are confronted with the same problem in developing a statutory 
standard like that of “personal injury by accident arising out of and in. 
the course of the employment” under the Workmen’s Compensation Act, 


1906,51 and in determining the meaning of a descriptive term like “an 

electrically-propelled vehicle” in a statute imposing licensing fees.5? In 

both cases, it apparently seems to Professor Allen, the problem is “to/ 

arrive at [the] exact meaning” of the words used. He also states without 
/ 


r 
i 


4 P, 379. Professor Allen regards this “principle of strict interpretation”’ as 
dating from 1314, quoting (as in his earlier editions) a Year Book case of that date, 
but takes exception to the statement in Landis, Statutes and the Sources of Law, 
in Harvard Legal Essays (1914) 213, 235, n. 11, that “ Professor Allen attempts to 
date the attitude back to the origins of the common law.” See p. 378, n. 5. It 
would seem that a doctrine which is claimed to go back to a few decades after 
De Donis and Quia Emptores and two centuries before assumpsit can properly 
be said to be dated from the “origins of the common law’”’ as that phrase is ordinar- 
ily used. Professor Allen also attacks the view of Landis and Pound that the 
doctrine of strict construction was a product of eighteenth century thought, 
relying mainly on Thorne, The Equity of a Statute and Heydon's Case, 31 Ill. L. 
Rev. 202 (1936). Thorne concludes that “the general attitude during the later 
Year Book period is one of jealousy for the common law which was not to be 
modified by statute more than could be avoided”’ (id. 208), referring, inter alia, to 
Year Book cases decided in 1479 and 1506 (id. 212). This is not the place for a 
detailed examination of this controversy as to history. 

47 P. 414. 

48 See pp. 404-405, 421-426, 429-431, 434-436. Compare the discussion of 
American practice in this regard in Chamberlain, The Courts and Committee Reports, 
1 U. of Chi. L. Rev. 81 (1933); Note, 50 Harv. L. Rev. 822 (1937). These are, it 
should be noted, concerned almost exclusively with the practice in the federal 
courts. I know of no similar discussion of the American state practice. For an 
- excellent brief discussion comparing English, American (federal) and continental 
practice, see Lauterpacht, Some Observations on Preparatory Work in the Inter- 
pretation of Treaties, 48 Harv. L. Rev. 549, 558-562 (1935). 

4 P, 426. Compare the discussion of the “austere manner” in which all 
“written instruments,’’ including statutes, are said to be dealt with by the 
English courts, pp. 423-424. 

50 Pp. 400-402, 417-421. 

51 6 Edw. VII, c. 58, 81. 

58 See Tilling-Stevens Motors, Lid. v. Kent County Council, [1929] 1 Ch. 66, 
rev'd, [1929] A.C. 354. 

58 P, 401. The general problem is discussed by Professor Allen at pp. 400-402 
and 417-418. : 
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serious criticism a supposed rule of the English courts “that once a word 

or phrase has-been given à certain judicial meaning, it is doomed to bear 

that meaning not only in all subsequent cases, butin all subsequent 

statutes.’’54 While this seems an overstatement of the rule which the courts 

actually apply,5% it must be admitted that judicial utterances give consider- 

able colour to Professor Allen’s broad proposition.5f To an American 

lawyer, it seems a far cry, indeed, from such mechanical artificiality to the 

sensible approach to a similar problem in International Stevedoring Co. v. 
Haverty 5? 

Statutory interpretation in England is, Professor Allen thinks, pretty 

_ much ofa nightmare for the judges ;8 it must be even more of a nightmare 

\ for those charged with the responsibility for the conception and drafting 

' - of legislation ® So long as courts not only reject the aid of legislative 

`” history but insist on literal construction as opposed to what has aptly been 

called “functional construction,” ® statutory interpretation will, for them, 

be a dull and thankless task. But it need not be so. If the problem is 

conceived as that of ascertaining and carrying out the dominant purpose 

of the legislature where the words of the statute leave room for doubt as 

to its meaning,’ and in the absence of evidence of that purpose ‘to 

suppose the Law-maker is present” and “give . . . such an answer as you 

imagine he would have done, if he had been present,”®? statutory inter- 

N pretation becomes a very diferent process than the barren exercise in 


Jogomachy which Professor Allen describes, I fear only too accurately. 
\ 
\ 

‘& P. 419. The italics are Professor Allen’s. This statement is said to be 
subjéçt to the qualification that it applies “in the absence of a contrary intention” 
(p. 419; 0. 1), but the author does not discuss the question of how that intention 
must appear. 

. = The statement of the rule in Maxwell, Interpretation of Statutes (8th ed., 
1937), 270, relied upon by Professor Allen, is not nearly so broad. . 

5° See Ex parte Campbell, 5Ch. App. 703, 706 (1870) ; Barlow v. Teal, 1 5Q.B.D. 
403, 405 (1885); North British Ry. v. Budhill Coal & Sandstone Co., [1910] 
A.C. 116, 127; Barras v. Aberdeen Steam Trawling 6: Fishing Co., [1933] A.C. 402, 
412, 438. 

8? 272 U.S. 50 (1926). 

58 See pp. 398-402, 427-428, 498. 

€ Compare Graham-Harrison, An Examination of the Main Criticisms of the 
Statute Book and of the Possibility of Improvement (1935), J. Soc. Pub. Teachers of 
Law 9, 35-39. For contemporary illustrations of the defeat of what would appear 
to be the obvious purpose of legislation by artificially literal construction, see two 
recent decisions under the Matrimonial Causes Act, 1937, X Edw. VIII and 1 Geo. 
VI, c. 57, §2—Williams v. Williams, [1939] P. 365, and Astle v. Astle, [1939], P. 
415. 

®© See Davies, The Interpretation of Statutes in the Light of their Policy by the 
English Courts, 35 Col. L. Rev. 519, 525 (1935). 

St The suggestion that this involves a hopeless attempt to discover an “un- 
discoverable” legislative intention, made in Radin, Statutory Interpretation, 43 
Harv. L. Rev. 863, 869-872 (1930), seems to me sufficiently answered by Landis, 
A Note on “' Statutory Interpretation,” id. 886. 

#? Plowden, Note to Eyston v. Studd, Plowd. (transl. 1779), 465, 467 (1578). 
Professor Allen regards Plowden’s suggestion as “naive” (p. 374), and later 
characterises the suggested technique as a “fiction ” (p. 411). Of course, what the 
court really does in such a case is to decide on legislative grounds, as it does in any 
other case of first impression. Professor Allen seems to recognise this, but rather 
dimly, when he says that the judge decides in such a case “according to his dis- 
‘cretion and the general principles of logic and social policy in which he has been 
trained” (p. 497). The matter is put much better in Gray, The Nature and 
Sources of the Law (2nd ed., 1921), 172-173, or, for that matter, in §1 of the Swiss’ 
Civil Code of 1907. 
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There are signs that a different point of view is gaining ground in England ;* 
but there is little evidence that it has yet affected the courts." 
Professor Allen’s discussion of administrative law-making shows 
remarkable restraint for the author of Bureaucracy Triumphant. Outside 
of some vigorous remarks on a recent tendency toward exempting such 
subordinate legislation from judicial review** and expressions of regret 
that the Report of the Committee on Ministers’ Powers” has not had more 
effect, the main emphasis is on the desirability of “a scientific system of 
administrative law.” Unfortunately the author does not enlighten us as 
to what the nature of such a system would be, except to suggest that there 
is no need for separate administrative courts on the continental model.” 
To the solution of the real problems of building the “scientific system” ; 
which he advocates, he makes no contribution. | 
Thus far I have not referred to the review of recent developments in 
juristic thought which forms one of the new features of the present edition 
of Law in the Making. Professor Allen has some valuable things to say 
about Ehrlich, whom he regards as the “most authoritative exponent of 
modern ‘sociological jurisprudence,’’”?! and about Pound, although it 
seems somewhat odd to see Pound’s sociological jurisprudence described as 
“Experimental.”?2 There is a good critique of Kelsen” which points out 
that the “pure theory of law” of the Vienna School has set for itself _, 
an essentially “barren task.” There is, however, little of understanding 
in Professor Allen’s treatment of the American realists, who at least have, 
grasped, as he has not, the essential importance of studying law in action 
as well as the law of the books.”5 The characterization. of the entire realist 
movement as “ Jazz Jurisprudence” may, I suppose, be interpreted as an 
attempt (somewhat dated) at humour; perhaps it might be more únder- 
standable if Professor Allen had seen an advance copy of the recent 


68 See, for example, Amos, The Interpretation of Statutes, 5 Camb. L.J. 163, 
166-173 (1934); Davies, supra note 60; Jennings, Couris and Administrative 
Law—The Experience of English Housing Legislation, 49 Harv. L. Rev. 426 
(1936) ; i, Note on the Judicial Interpretation of Statutes, in Report of the 
Committee on Ministers’ Powers, Cmd. 4060 (1932) 135-137. Compare the gloomy 
forebodings in Holdsworth, Some Makers of English Law (1938), 294-298. - 

6 But see In re Insole's Settled Estates, [1938] Ch. 812, and the comment 
thereon in Note, 55 L.Q. Rev. 2 (1939). 

6 1931. See Laski, Book Review, 45 Harv. L. Rev. 754 (1932). 

56 See pp. 472-476, 500. 

#7 Cmd. 4060 (1932). 

ee See especially p. 477, n. I. 

© P. 493. 

. 70 See p. 493, n. 1. Somewhat more detailed suggestions, relating to appeals 
from administrative decisions and costs on such appeals, are made by the author 
in Bureaucracy Triumphant (1931), 66-72. 

1 P. 30. 

13 P, 38. Cf. Beutel, Some Implications of Experimental Jurisprudence, 48 
Harv. L. Rev. 169 (1934). 

18 See pp. 45-58. 

™ P, 51. 

73 Even so, Professor Allen’s account of American legal realism is almost as 
satisfactory as the much longer discussion in Goodhart, Some American Inter- 
pretations of Lawin Modern Theories of Law (1933), 1-20. For a much more under- 
standing, and at the same time intelligently critical, treatment of this movement, 
see Fuller, American Legal Realism, 82 U. of Pa. L. Rev. 429 (1932). 

76 P, 45. 
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adolescent effusion of Professor Fred Rodell.”” In any event, itis i 
to find that news of the jurisprudential discovery of Americ: 
Continent has now reached Oxford.” 

An American reader of Professor Allen’s book will be almost 
lay it down with a primary impression of the author’s almost 
concern with the English law. There may be Common law in the I 
and colonies and in the United States; the “Common law” ix 
to England alone. Especially to American lawyers, such intense 
ism cannot but appear extreme. We have been made comparati 
within the ambit of the Common law system by necessity; Profe: 
it seems, has been able effectively to preserve the virtues and ti 
legal insularity. But the book may well be mainly valuable beca 
almost completely English character. The very defects which r 
the author’s lack of comparative background intensify the pict 
the book gives of the way in which the original home of the Co: 
method and tradition has dealt with modern problems. Ossi: 
precedent, shackling of judicial creativeness in developing tl 
decision, conflict rather than co-operation between courts on thi 
and legislature and administrative agencies on the other?®— 

_ other diseases of one specific legal system are thrown into shar 
this study of the law of the original Common law jurisdiction. I 
\. book seems, to an outside observer, to be itself a symptom of 
not merely in its conformity to an uninspiring tradition of 
eceptance or at most hesitating and half-hearted criticism 
utterance and decision,®° but even more in its failure realistically 
with the larger problems of how “those agencies by which rules 
acquire the character of law’’*! are to operate justly and effec 
exemplifies as well as describes diseases of legal senescence 


17 Woe Unto You, Lawyers! (1939), reviewed with undeservec 
charity in Book Note, 53 Harv. L. Rev. 363 (1939). I must regretful! 
fact that the author of this piece of meretricious evanescence occupi 
an important American law school. 

18 Compare Stone, Book Review, 47 Harv. L. Rev. 721, 722 (193: 

1 Compare the remarks of Stone, J.; in United States v. Morgan, 3 

- 191 (1939): “. . . in construing a statute setting up an administra 
and providing for judicial review of its action court and agency ar 
regarded as wholly independent and unrelated instrumentalities of j 
acting in the performance of its prescribed statutory duty without’r 
appropriate function of the other in securing the plainly indicated ol 
statute. Court and agency are the means adopted to attain the pre 
and so far as their duties are defined by the words of the statute, 
should be construed so as to attain that end through co-ordinated acti 
body should repeat in this day the mistake made by the courts of law 
was struggling for recognition as an ameliorating system of justice; 
rightly be regarded by the other as an alien intruder, to be toleratec 
but never to be encouraged or aided by the other in the attainment of 
aim.’’ See also 39 Col. L. Rev. 1406, 1410-1411 (1939). 

# For a recent notable deperture from this tradition, see Ches 
International Law (1st ed., 1935; 2nd ed., 1938), and the reviews | 
L.Q. Rev. 537 (1935), and Griswold, 51 Harv. L. Rev. 1127 (1938). 
high-water mark of the orthodox tradition is reached in a recent 
Canadian Bar Review, devoted to a consideration of the decisions of 
Committee of the Privy Council on the validity of the Dominion soci 
of 1935, where it is said in an editorial foreword: “The present issu 
neither as criticism nor commendation of the decisions of the Judicia 
Either attitude would be an impertinence.” 15 Can. B. Rev. following } 
The italics are mine. 

s P.r. , 
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English bench and bar must cure if the future of the Common law tradition 
in England is to be other than dark. Anditindicates, thought unwittingly, 
some of the therapeutic measures which will be necessary if the English 
Common law is to be restored to its earlier vigour. 

That those measures will be taken once the clouds of war have cleared 
away can hardly be doubted. The Common law tradition is a tough tradi- 
tion, and has survived worse times. The danger which Professor Allen’s 
book suggests is that toughness has hardened to brittleness—that the power 
of the Common law to accommodate itself to new social and economic 
conditions and to absorb into itself the law made by the legislature, not as 
an alien intruder into a closed system but as a new basis of growth, has 
begun to atrophy.** But this is rather a danger to be avoided than an 
accomplished event to be regretfully recorded. The foreshadowings of a 
` legal renaissance in England have, indeed, begun to appear. A new point 
of view toward statutory construction has been increasingly urged." A 
dawning recognition of the possible significance of modern continental and 
American juristic thought has begun to manifest itself. The founding 
of an English legal journal with the announced purposes of the Modern 
Law Review, moreover, seems in itself significant. But perhaps the 
most significant evidence of renaissance has been the work of the Lord 
Chancellor’s Committee on Law Revision since its creation in 1934.% In 
its eight interim reports there is to be found, it seems to me, much more of 
importance to one interested in English law in the making than in the cir-s 
cumscribed traditionalism of Professor Allen’s volume. How far thé 
activity of the Law Revision Committee represents the temper of the 
English bench and bar it is difficult for an outside observer to judge ;*" if 
it does represent that temper, surely a legal profession that can propose 
the substantial abolition of the doctrine of consideration, the repeal of 
the Statute of Frauds,® and the substitution of the civil law rule of com- 
parative fault for the time-honoured defence of contributory negligence,” 
has begun effectively to root out any seeds of decadence in the legal system 
which it serves.®1 We in America would be wiser, I suspect, to judge the 


8 Compare Hurtado v. California, 110 U.S. 516, 530 (1884): “This flexibility 
and capacity for growth and adaptation is the peculiar boast and excellence of 
the common law.”’ 

88 See notes 63 and 64, supra. 

& See Modern Theories of Law (1933), and review by Stone, 47 Harv. L. Rev. 
721 (1934). 

8° See Editorial, 1 Mod. L. Rev., 1 (1937). 

88 See Foster, Law Revision, 2 Mod. L. Rev. 14 (1938); Notes, 1 id. 96 (1937), 

. 31d. 154 (1939). 

8? Thus, Professor Allen does not discuss the work of the Committee, save for 

a casual and inadequate footnote reference (p. 265, n. 1). Nor, so far as I can 
. discover, has its work ever been mentioned in the Law Quarterly Review. 

88 Sixth Interim Report (1937) Cmd. 5449, 12-30. Yet Professor Allen finds 
it “difficult . . . to imagine a statute enacting that consideration should not be 
necessary to a simple contract” (pp. 264-265). 

8 Sixth Interim Report (1937) Cmd. 5449, 4-12. 

9 Eighth Interim Report (1939) Cmd. 6032. 

#1 On a comparable American agency of law reform, see Shientag, A Ministry 
of Justice in Action: The Work of the New York State Law Revision Commission, 

. 22 Corn. L.Q. 183 (1937). Except for New York, the United States have been even 
more backward than England in undertaking systematic study and revision of 

their substantive law, although the need for doing so has been pointed out plainly 

enough. See Cardozo, A Ministry of Justice, 35 Harv. L. Rev. 113 (1921). 
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. present state of English legal thought on the basis of the tempered icono- 


‘clasm of Lord Wright? or even the Voltairean reformism of A. P. Herbert® 
than from the nostalgic polemics of Lord Hewart® or the rigidities of the 
judicial process which Law in the Making describes. It may be that the 


- growing point of the law has shifted in England, as it is tending to shift 


in the United.States, from judicial creative activity to legislation and 
administrative action. If so, it is the methods, technique and substance of 

-legislative and administrative activity which must increasingly become the 
concern of the English workers in the field of jurisprudence. 


a SIDNEY Post Simpson.* 


%3 See Wright, Ought the Doctrine of Consideration to be Abolished from the 
Common Law? 49 Harv. L. Rev. 1225 (1936), and The Study of Law, 54 L.Q. Rev. 


185 (1938). 


% Compare Herbert, Holy Deadlock (1934), with §2 of the Matrimonial Causes 
Act, 1937, 1 Edw. VIII and 1 Geo. VI, c. 57. 

% See Hewart, The New Despotism (1929). Cf. Dickinson, Book Review, 24 
Am. Pol. Sci. Rev. 177 (1930). For an almost identical phenomenon in the United 
States, see Beck, Our Wonderland of Bureaucracy (1933). Cf. Laski, Book Review, 
32 Col. L. Rev. 1449 (1932). 

* Professor of Law, Harvard Law School. 
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STATUTES 


The Emergency Powers (Defence) (No. 2) Act, 1940. 


The powers conferred by the Emergency Powers (Defence) Act, 1939, 
and the Emergency Powers (Defence) Act, 1940, have frequently been 
exaggerated because not enough attention has been paid to the limitations 
expressed or implied in them. The former enables the King in Council to 
make such Defence Regulations as appear to him to be necessary or 
expedient for securing the public safety, the defence of the realm, the 
maintenance of public order, and the efficient prosecution of the war, and 
for maintaining supplies and services essential to the life of the community. 
Among the limitations were, however, the following— 


(1) Except within the narrow limits of section 2, there was no 
power to impose taxation, to authorise the issue of funds from the 
Exchequer, or to spend money. 

(2) The Act was in force for one year only. It was prolonged for 
another year under the Act of 1940, and there was and is power to 
extend by parliamentary resolution. But in no case can action be 
continued after the end of the emergency, so that if power for long-term 
borrowing, or for confirming tenancies beyond the period of the Act is 
required, it must be given by Parliament. 

(3) There was no power for the compulsory acquisition of the 
ownership of land (as distinct from the compulsory taking possession 
of land). 

(4) There was no power to authorise the imposition of any form 
of compulsory naval, military or air force service. 

(5) There was no power to authorise the imposition of any form 
of industrial conscription. 

(6) There was no power to make provisions for the trial by courts 
martial of persons not subject to military law. 

(7) There was no power to transfer or suspend the jurisdiction of 
the civil and criminal courts or to authorise the punishment of offences 
against the Defence Regulations otherwise than in the criminal courts. 


The precise effect of the Emergency Powers (Defence) Act, 1940, is by 
no means clear. It is probable that it was of more importance as a political 
gesture—a defiance to Hitler’s Germany and a demonstration of resolution 
by the British Parliament. The King in Council might under its terms 
require persons to place their property “at the disposal of His Majesty”; 
but they could already be compelled to do so under the Act of 1939. 
Presumably the Act would not be interpreted so as to authorise the 
_ compulsory acquisition of the ownership of land, which was the only 
exception to the power of requisition. The Act of 1940 also enabled the 
King in Council to require persons to place themselves and their services 
at the disposal of His Majesty. But compulsory military service, subject 
to limitations, had already been provided under the National Service 
(Armed Forces) Act, 1939, and powers of control over labour had been 
taken by the Control of Employment Act, 1939. It was perhaps more 
important that the power to amend legislation conferred by the Act of 
1939 was extended by the Act of 1940 so as to permit the amendment of 
the legislation of 1939. The Act of 1940 therefore enabled the limitations 
on compulsory military service to be swept away (though in fact the power 
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bas not yet been used), and gave a much wider power over labour than was 
~ _ Tovided by the Control of Employment Act, 1939 (which has been stated 
` 2 the House of Commons to be obsolete). 

Apart from the fourth and fifth limitations mentioned above, therefore, 
the restrictions on the Emergency Powers Act of 1939 remained. The 
purpose of the Emergency Powers (Defence) (No. 2) Act, 1940, was to 
abolish the last of the restrictions, so as to enable criminal justice to be 
administered by special courts in war zones, and to enable offences against 
the Defence Regulations to be punished in special courts. The original 
Bill was much wider, and would have authorised the trial of civilians by 
courts martial. Even so, the Home Secretary stated in the second reading 
debate that the necessary powers could be found in the first Emergency 

“ Powers Act. There is not the least doubt that either he was wrongly 
` advised or he misunderstood the advice. There was an express exception 
about trial by court martial which could not have been held to have been 
swept away by the most generous interpretation of the Act of 1940. 
Further, the principle of Chester v. Bateson, [1920] 1 K.B. 820, that general 
words were not sufficient to deprive the subject of his right of access to the 
courts, was the one principle laid down under D.O.R.A. which was not 
expressly provided for by the Emergency Powers (Defence) Act, 1939. To 
suggest that a power to make Orders in Council for the defence of the realm, 
\ etc., would be regarded as a power to sweep away the criminal courts, and 
\ that a power to punish offences against the Defence Regulations included a 
\power to set up special courts for the purpose, is to fly in the face of the 
whole tradition of the common law. 
` At the same time, it was clear that, in the event of invasion, the whole 
judicial system, like the whole administrative system, would break down 
in thé invaded areas and for wide areas outside. Civil administration is 
provided for by the Defence Regulations and the powers of delegation to 
Regional Commissioners and otherwise there conferred. Judicial adminis- 
tration was unprovided for except by the common law powers commonly 
spoken of as “martial law.” It was made clear in the House of Commons 
that, where military operations are actually in progress, the military 
authorities will exercise martial law. It is assumed, however, that there 
might be areas in a sort of no man’s land between ordinary law and martial 
law, where something more rapid and effective than ordinary judicial 
administration would be necessary. Also—though this was not expressly 
said in the House of Commons—small bodies of troops landed by air might 
be able to hold up the leisurely process of the ordinary criminal courts. 
The second Act of 1940 is designed to cover this intermediate stage between 
ordinary administration and complete military government. 
It is essential to emphasise that the new Act covers two distinct points. 
In the first place, it enables the ordinary administration of criminal justice 
to be placed in the hands of special courts. Here there is a very substantial 
restriction, because the power may be exercised only “where by reason of 
recent or immediately apprehended enemy action the military situation is 
such as to require that criminal justice should be administered more 
speedily than would be practicable by the ordinary courts.” This is a real 
restriction, because it is not provided that the power may be exercised when 
somebody in office is “satisfied” that the conditions exist. The conditions 
must really exist: that is, when the ordinary courts are open it will be 
possible to challenge the decision of the special court by prerogative writ 
or order on the ground that the Order in Council was invalid by reason of 
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the non-existence of the conditions. It is also provided that the special 
court must not be a “court martial.” But what is a court martial? Clearly 
a military court under the Army Act or the Air Force Actis a court martial. 
But is a specially constituted court of military officers a court martial? 

In the second place, the Act provides for the trial by special courts of 
offenders against the Defence Regulations. It is necessary to emphasise 
the distinction between the two powers because this power is not restricted 
to the conditions laid down for the transfer of ordinary criminal justice. 
In other words, it is possible here and now, whether invasion is con- 
templated or not, to take away from the ordinary criminal courts the trial 
of offenders against the Regulations. Since it is in fact possible to cover 
most of the criminal law, and to go far beyond it, by Defence Regulations, 
the restriction imposed on the other power is really illusory. There is 
hardly any criminal offence which cannot be said to be “necessary or 
expedient for securing the public safety, the defence of the realm, the 
maintenance of public order and the efficient prosecution of the war.” 
Also, it is necessary only that it should appear to the King in Council that | 
itis so. Accordingly, any criminal offence can be converted into an offence 
against the Defence Regulations and so tried by a special court at any time. 
It is true that there are limitations. The special court must not be a 
court martial. Also, a death sentence must be reviewed by not less than 
three persons who hold or have held high judicial office. 

This is, therefore, a wide and dangerous power, and it is a great pity / 
that the House of Commons did not insist on the insertion of additional ; 
precautions. Nevertheless, the danger must not be exaggerated. The. 
present writer has long contended that the traditional view of the judicial 
protection of civil liberties, as stated for example by Dicey, has been 
fallacious. The mere fact that law has to be applied by “ordinary courts” is 
not a protection. Three things are necessary— 


(1) The law itself must be just. Clearly, under our Constitution the 
law can provide no protection against bad law. We must depend on 
Parliament. It is possible, however, for Parliament to insert restrictions 
where power is given, as under the Emergency Powers Acts, for the 
creation of offences by delegated legislation. There is no such protection in 
the Emergency Powers (Defence) Act, 1939; but the latest Act in this 
respect does not alter the situation. 


(2) The administration of the law must be impartial. In other words, 
the law must be applied properly. Now, there is no absolute certainty 
that a special court will apply the law less impartially than the “ordinary 
courts.” We can trust the High Court judges and, presumably, the borough 
recorders and the paid chairmen of quarter sessions. Can we trust justices 
of the peace, whether in courts of summary jurisdiction or in quarter 
sessions? Moreover, at quarter sessions and on assizes the question of 
guilt is (subject to emergency legislation) for the jury. The old dependence 
upon the jury in political matters is surely quite fallacious. Dicey's 
“twelve shopkeepers” are the last tribunal that any person accused of 
Fifth Column activities would choose if he had a choice. The old favourable’ 
tradition about juries is due to the fact that juries were often more repre- 
sentative of popular opinion than the House of Commons or the Govern- 
ment. Particularly was this true of a London or Middlesex jury, which 
was certain to be more “popular” in the strict sense than the Government, 
at least until 1832. Whigs and dissenters were protected against Charles IT 
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and James II by London juries (as in Bushell’s Case). During and after 
the French wars the repressive action of Tory Governments was resisted 
by juries composed of Whigs and dissenters. Since the extension of the 
franchise, however, the position has been reversed. A middle-class jury 
is no protection to a person who does not share the prejudices of the middle 
class. Nevertheless, the defects of the ordinary courts are known, while the 
composition of special courts is left in the hands of the Government. 
Parliament ought to have insisted upon particular qualifications for the 
members of these tribunals. However, the real protection rests in the 
House of Commons itself. So long as the House meets and maintains 
its vigilance, there is no real fear that the power will be abused. 


(3) The most important requirement is, however, that the discretion 
as to punishment shall be exercised justly. It is really astonishing that so 
little emphasis has been placed upon the importance of the proper exercise 
of judicial discretion. There would be great danger to liberty if it were still 
possible to have a Scroggs or a Jeffreys on the bench; and those who have 
drawn lessons from the refusal of juries to obey the law have failed to draw 
lessons from the administration of the Game Laws. To-day, a court of 
summary jurisdiction usually has a complete discretion ranging between 
dismissal under the Probation of Offenders Act and six months’ imprison- 
ment, while the range of discretion of a superior criminal court may be from 
_ dismissal to imprisonment for life. Only where the death penalty is provided 

. for is there no discretion, and it is precisely in this case that the 1940 
Defence Act (No. 2) requires judicial review. The most dangerous part of 
the Act, in the writer’s opinion, is that any ordinary court may be super- 
seded by any kind of special court, other than a court martial, and that no 
appeal or review is provided for except where the death penalty is ordered 
under Defence Regulations. 


However, it is unwise to forget the primary political check. So long as 
the House of Commons sits it is unlikely that the powers can be seriously 
abused. It was not necessary to confer such wide powers, but there is no 
great danger that they will be abused. The Act was passed not merely to 
deal with the present situation, but also to avoid part of the necessity for 
“martial law” if conditions become more difficult. The Regulations at 
present in force, in fact, give full protection. The Defence (War Zone 
Courts) Regulations, 1940 (S. R. & O., 1940, No. 1444), apply to the 
administration of criminal justice under the Defence Regulations the 
limitations which apply under the statute to the transfer of ordinary 
criminal jurisdiction. That is, the Minister of Home Security is em- 
powered to establish the special courts only where “by reason of recent 
or immediately apprehended enemy action the military situation is such 
that criminal justice cannot be administered by the ordinary courts with 
sufficient expedition.” The courts of summary jurisdiction are not to be 
superseded unless a special tribunal so orders in any particular case. The 
president of the special court will be appointed by the Lord Chancellor and 
must be a judge of the Supreme Court or be qualified to be a commissioner 
of assize. He will hold office on the same tenure as a puisne judge of the 
High Court. He will be assisted by two “advisory members” chosen by 
him from a panel of justices of the peace set up by the Secretary of State. 
Decisions will be taken by the president after consultation with the advisory 
members. Moreover, review is provided for not only where sentence of 
death is passed (whether under the ordinary law or under the Defence 
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. difficulty; or where the Secretary of State thinks review desirable. : The 
persons by. whom review will be exercised will be appointed by the Lord : 
Chancellor, must have held high judicial office, and will have the powers of. 


- the Court of Criminal Appeal. 


EN 


‘These provisions are admirable. If it proves possible to maintain them : 


through the vicissitudes of the ‘defensive part of the war, we may justly feel 


- pleased with ourselves. They are so admirable that one ‘wonders why the 
Act was passed in such wide terms. No doubt the answer is that it will not ` 
be possible.to maintain them if invasion is successful enough for fighting ` 
_ actually to occur on English soil. In that case, however, it seems doubtful - 
whether Orders in Council will be-of much avail. In the last resort the 
- military authorities may- have to fall back on “martial law.” 


. 20th ne 1940. W; Ivor JENNINGS. 


“The Finance Act, 1940 


A detailed examination of the provisions of this Act would hardly t be. 
within the scope of this Journal. The increased rate of income tax, 7s. 6d., 
fixed by the Finance (No. 2) Act 1939 is continued while the rate of the 
Excess Profits Tax is increased to 100 per cent. as from Ist April, 1940; 
in this latter regard, it must be observed that the burden of the-tax -will, jf 
‘in view of the allowance for increased capital, rarely approach the full” 


| ‘Yoo per cent. of the excess profits. -This is because the taxpayer is allowed 


‘to increase his standard profit by 8 per cent: of the difference between the ` 


- „average: capital employed in the chargeable accounting period—this < 


. includes profits actually accumulating in that period—and the capital 


similarly employed in the standard period. The provisions relating to the 


A t 
[ 


S Regulations), but also where penal servitude for a term of seven years or’ $ z 
-more is imposed, or where the president certifies that the case.is of special ` 


x va 


Excess Profits Tax are mainly concerned with inter-connected companies ~~ 


_ which are, in effect, treated.as one concern; the ramifications of modern : 


industry are so involved, that a schedule of eighteen pages is needed to ` 


_ effectuate this purpose. In addition, provision is made for a special standard’ 
- for those businesses making very small profits in the pre-war years or : 


~ -forming part of a depressed industry and also for relief in respect of payment . 
of Excess Profits Tax both here and in the Dominions; the other provisions 
relating to this “tax are of a highly technical. character more fitted for 


ee discussion in accountancy journals. As regards Estate Duty, a series of 


‘involved sections stops up yet another hole in the taxation net which has. 
been found by the perverse ingenuity of the legal profession; one can only. 
look forward to the day when the legal and accountancy professions will- 
‘regard it as’ unethical—nay, rather, as -unprofessional conduct—to 


encourage the well-to-do to throw undue burdens on their fellow citizens a 


_by indulgence in such civic vices as “legal avoidance of tax.” ` 
From the purely legal aspect, the Finance Act, 1940, is most interesting 


‘on the Income Tax side since a number of sections have been introduced to 


~ , nullify decisions of the House of Lords which have led to income, in the : 


true sense of the word, escaping taxation by reason of peculiarities in the 


~ schedular. classification of income which date back to Pitt's Income Tax 


Act of 1806. The writer of this note suggested some time ago—1 M.L.R. 


. 293/4~-that income from property which escaped tax because it could not 


= be brought within the very strict eyeing of “Schedule = should, as 
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regards any untaxed excess income, be specially included in the so-called 
“sweeping-up” clause of Schedule D, viz. Case VI; this would, of course, 
mean undoing the decisions of the House of Lords in Salisbury House 
Estates, Ltd. v. Fry, [1930] A.C. 432 and Whelan v. Leney & Co. Lid., [1936} 
A.C. 363, discussed at 1 M.L.R. 82. Sections 13 to 18 of the Act provide 
a code to deal with these excess rents; if payable under short leases, 
i.e. those granted for terms not exceeding fifty years, the excess of the 
income not charged under Schedule A is to be assessed to tax under Case VI, 
Schedule D, while income arising from long leases, i.e. exceeding a term 
of fifty years, is dealt with by retention on the lessee who becomes liable 
to account to the Revenue—under Rules 19 and 21 of the All Schedules 
Rules, Income Tax Act, 1918—for the tax so deducted therefrom. 

Garland v. Archer-Shee, [1931] A.C. 262 held that income arising from 
foreign trusts, consisting of stocks, shares, property, etc., was assessable— 
where the law relating to trusts could be considered similar to English law, 
as to which see Archer-Shee, v. Baker [1927] A.C. 844—not upon the 
‘income arising abroad (Case V, Sch. D, Rule 1) but only upon the income 
actually remitted to this country (Case V, Rule 2); Sec. 19 of the Act 
provides that all income arising from possessions out of the United King- 
dom, which term includes foreign trust-funds, shall be charged on the 
amount arising there, whether or not remitted to this country—save income 
immediately derived from a business or employment wholly exercised 
abroad. As was forecast in the note at 3 M.L. R316/7 on Cull v. Inland 
Revenue, [1940] A.C. 51, the decision of the House of Lords has been reversed 
by legislation as is another of their decisions, viz. Hughes v. National Bank 
of New Zealand, [1938] A.C. 366; this latter case allowed a non-resident 
carrying on an investment, banking, or insurance business in this country 
to charge against his profits the whole of his expenses relating to income 
which was statutorily exempt from income tax, e.g. under Sec. 46 Income 
Tax Act, 1918. Sec. 21 of the current Act puts this anomaly right by, in 
effect, disallowing all expenses which relate to income not liable to tax. 
Sec. 22 of the Act voids the decision in Union Cold Storage Co. Lid. v. 
Ellecker, [1939] 2 K.B. 440, which allowed the lessee of plant and machinery 
to claim a deduction for the wear and tear thereof though none of the 
actual burden of depreciation fell upon or was borne by him. When 
Stevens v. Tirard, [1939] 4 All E.R. 186 was before the Court of Appeal, 
Clauson, L.J., pointed out that the anomaly by which, in the case of 
divorce, both parents could claim the allowance in respect of children 
was one which could only be put right by legislation; Sec. 24 of the Act 
does this by providing that, in such cases, only one allowance is to be 
given, apportioned according to the provision made by each of the parties 
for the child or children. 

A. FARNSWORTH. 
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| NOTES OF CASES 
Extent of Solicitor’s Responsibility for Conduct of Clerks 


A solicitor is an agent remuneratively employed about his principal's 
affairs, and under the obligation to do his best to further the principal's 
interests. But he is also an officer of the Court, and therefore responsible 
for strict observance of the Court’s requirements as regards observance of 
rules, respect for the policy of the judges, and in other ways which the 
Court may indicate from time to time. It does not require much reflection 
to see that there lies in these two aspects of professional work the possi- 
bility of serious conflicts of duty. Such difficulties undoubtedly arise from 
time to time during the career of most solicitors, and indeed barristers, 
though here they are naturally less frequent. On the whole the standard 
of conduct in the profession is high and there can be little doubt that the 
majority of solicitors conduct their clients’ business with a due regard to 
their position as officers of the Court. There are, of course, wide divergencies 
of education and social background among solicitors which undoubtedly 
give rise to variations in standards. Moreover much of the most trouble- 
some work, from a moral point of view, which has to be done in a solicitor’s 
office is entrusted to unadmitted managing clerks. Anybody with experi- 
ence of litigation will be aware that among these men there is a not incon- 
siderable proportion whose standards are not so high as their abilities. 
Unscrupulous conduct and even shady practices are only too frequent 
among this section, and temptation is frequent. It is consequently of very 
great importance that their employers should supervise their work closely 
and impress upon them the necessity for strict observance of all the Court 
rules and requirements. They are much more likely to do this if they are 
held personally responsible to the Court for the actions of their clerks, and 
also to third parties who may suffer pecuniary loss as a result of misconduct 
of such clerks. Myers v. Elman (1940), A.C. 282, in which the House of 
Lords considered the extent of a solicitor’s liability in this respect is 
therefore worthy of very careful study. 

The respondent Elman had represented certain defendants in an action 
for damages for fraudulent conspiracy. As in all such actions the question 
of discovery of documents turned out to be of vital importance, and great 
difficulties arose in securing proper discovery from the defendants. The 
detailed conduct of this part of the case was entrusted by the defendant to 
his clerk, one Osborne, who was not a solicitor. Difficulty arose over the 
disclosure of items in the pass book of one of the defendants, and Osborne 
. sealed up a considerable number of highly relevant entries. Eventually 
this particular defendant did not appear at the trial, and it became obvious 
that he could not be good for any of the damages. The plaintiff accordingly 
applied to the trial judge for an order against Elman that he should pay his 
costs of the action on the ground that he had been guilty of professional 
misconduct through the acts of Osborne. The trial judge made the order 
asked for, holding that Osborne had knowingly prepared a false affidavit 
of documents, and that Elman was responsible for such conduct. 

On appeal, however, the majority of the Court of Appeal were of opinion 
that the jurisdiction of the Court to order a solicitor to pay costs personally 
is a punitive power resting on the personal misconduct of the solicitor. 

-They accordingly discharged the order. In the House of Lords, however, 
their lordships were unanimously of opinion that the jurisdiction of the 
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Court goes much further than this. It would appear, though this is my own 
inference, that the Court may in the exercise of its jurisdiction over its 
own officers order them to pay the costs whenever it thinks fit. When the 
conduct complained of is not that of the solicitor personally, but that of an 
employee, the solicitor will be held responsible when it is of a criminal or 
fraudulent character, or amounts to gross negligence. Ordinarily, however, 
the solicitor will not be held responsible, under this jurisdiction, for a mere 
mistake or error in judgment (per Lord Wright at p. 509). According to 
Lord Wright also (ibid) “the jurisdiction is not merely punitive but com- 
pensatory.” This is an important, and perhaps a new principle: it opens 
up considerable possibilities of claims against solicitors founded in negli- 
gence, for there is a considerable borderland between gross negligence and 
mere errors of judgment, moreover even in these latter cases the remedy 
is not completely barred. 

Some of the speeches are important for the light they throw upon the 
scope of the solicitor’s duty in connection with discovery. There is no aspect 
of procedure which gives rise to more unscrupulous conduct than discovery, 
for success or failure in keeping back a particular document is often the 
difference between victory or defeat. It is therefore especially important 
that the solicitor should know where he stands in this matter. It is now 
perfectly clear (see e.g. per Lord Maugham (at 491) ) that the solicitor, dr 
his subordinate, must take an active part in the discovery, not leaving it to 
the other side to ferret out the documents, nor must he be content to give 
general advice to his client leaving the actual onus upon him for the selec- 
tion of documents, and if he has any doubts as to what his client has done 
“he must investigate the matter” (per Lord Atkin at p. 499). In cases 
where there is a charge of fraud the responsibility is particularly great “for 
a wilful omission to perform his duty . . . may well amount to conduct 
which is aiding and abetting a criminal” (ibid). Lord Maugham condemns 
the tactical use of the procedure of discovery for the purpose of delaying 
proceedings, which is a very common trick (see p. 491), and it may well 
be the future policy of the Court to discourage this sort of thing by using 
its jurisdiction to mulct solicitors in costs where there has been unnecessary 
fencing. 

Finally, it may be noted that one of the charges against the respondent 
was that he had filed a defence putting the plaintiff to the proof of her 
allegations of fraud when he knew that such a defence could not succeed. 
On the facts of the case the trial judge held that there was no misconduct 
in this regard. There is, however, no finding that in a proper case such 
conduct might not be penalised. This opens up very important possibilities. 
Defences are in fact often filed for mere purposes of delay, and in order to 
frighten the other side by the prospect of having to incur heavy costs in 
bringing evidence. If the Court could stop this sort of thing by making use 
of this jurisdiction it would be a useful step in expediting and cheapening 


justice. R.S.T.C. 


Incidence of Liability for Nuisance 

The House of Lords has now set the seal of authority to the doctrine 
formulated in Salmond’s Law of Torts! and developed by the Court of 
Appeal in a series of decisions.? The gist of it is that no one is liable in nuis- 
ance unless he either has created the nuisance, or, when it has been created 


1 Cf. oth ed., p. 245. 
2 For an enumeration of which see Mod. L. R., vol. III, P- 306, et seg. 
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by the act of a trespasser or otherwise without the authority or permission 
of the occupier, unless he suffers it to continue without taking reasonably 
prompt and efficient means for its abatement. In other words, the liability 
for nuisance is conditional upon the defendant having acted either wilfully 
or negligently in regard to it. 

In Sedleigh-Denfield v. St. Joseph Society for Foreign Missions (1940), 
3 A.E.R. 349, the House of Lords reversed the decision of the Court of 
Appeal, not on the principle as just formulated, but on the evaluation of 
the facts. The respondent College was the owner of property adjoining the 
appellant’s premises, a ditch and hedge forming the boundary. When a 
block of flats was erected on the appellant’s premises, the ditch, ata place 
where it belonged to the College’s property, had been piped in by the county 
council. No permission was sought from the college, nor was the fact other- 
wise brought to its notice. A member of the respondent college, however, 
cleaned the ditch at least twice a year. He saw the work in progress but 
did not report it to his superiors, assuming that consent had been obtained. 
The county council omitted to put a proper guard at the entrance to pre- 
vent its being blocked by debris. The pipe became blocked, and about three 
years after its construction the appellant’s garden was flooded as a result of 
this. Appellant sued for damages. 

The Court of Appeal held that, in these circumstances, the respondents 
were not liable, as the nuisance had been created by the act of a trespasser 
and, in cases of private nuisance, mere failure to remove the nuisance did , 
not involve the occupier in liability. The principal authority for this view 
was the majority decision in Job Edwards Ltd. v. Birmingham Navigations 
(1924), 1 K.B. 341, where the occupiers refused to extinguish a fire started 
by a refuse heap carried on their land without their consent. The House 
of Lords, on the other hand, held that, as nearly three years had elapsed 
before the garden was flooded, and a person authorised by the respondents 
was in charge of the ditch, the respondents had the knowledge or the means 
of knowledge of the nuisance and suffered it to continue without taking 
reasonably prompt and efficient means for its abatement. The House 
adopted the view expressed by Scrutton, L.J., in his dissentient judgment 
that no difference could be made between public and private nuisances, 
as far as the incidence of liability for ensuing damage was concerned, and 
that it was the duty of an occupier to remove a nuisance on his land, of 
which he knew or reasonably ought to have known. 

Too much seems to have been made of the difference of view between 
the majority and Scrutton, L.J., in Job Edwards’ case. As has been pointed 
out before, in this Review (Vol. I, p. 48, n. 12), there was no difference as 
to the question of principle that liability depended on wilfulness or lack 
of care. The difference was confined to the extent of an occupier’s duty of 
care in regard to a nuisance caused by a trespasser. It is to be welcomed 
that, in accordance with the steady strengthening of the responsibility 
of those in control of property, the House of Lords has adopted the more 
stringent view of Scrutton, L.J. But on the principle, namely the rejection 
of strict liability for nuisance caused outside the occupier’s sphere of control 
the Court of Appeal has been insistent and consistent in a series of decisions 
which have been collected in a previous number (p. 305 et seg.). It is perhaps 
a slightly misleading note in Salmond (gth ed., p. 246 (c)) which has caused 
the discussion on the Job Edwards case to take this turn (cf. Mod. L.R., 
vol. I, p. 48). 

On another point the decision of the House of Lords confirms a 
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development noted in the comments of Wringe v. Cohen in a previous 
number (p. 305 et seq.), that there is no difference between public and 
private nuisance, as far as liability for damages is concerned. Damage 
caused by public nuisance is, in fact, a case of private nuisance.® 

Apart from, first, the welcome confirmation of a doctrine of law which 
has been fully developed by learned writers and the Court of Appeal, for a 
number of years, second, the assimilation of cases of public and private 
nuisance, and third, the stricter interpretation of the duty of supervision 
which an occupier of land ought to exercise over the property, as Scrutton, 
L.J., had suggested, the actual decision contains nothing new in principle. 

Lord Maugham and Lord Wright, however, took this opportunity to 
make some observations on the relations between nuisance and some other 
torts. Lord Maugham said that, in his view, the principle of Rylands v. 
Fletcher did not apply to the present case, since it “relates only to cases 
where there has been some special use of property bringing with it increased 
danger to others, and does not extend to damage caused to adjoining owners 
as the result of the ordinary use of the land: Rickards v. Lothian, [1913] 
A.C, 280. Lord Wright observed that the present case had a certain simil- 
arity with those to which the rule in Rylands v. Fletcher applied, but that 
there were well-marked differences between the two juristic concepts. The 
claim also had affinity with a claim for negligence, but the gist of the present 
action was the unreasonable and unjustified interference by the defendants 
‘sin the user of their land with the plaintiff’s right to enjoy his property. 
Negligence, moreover, was not a necessary condition ofa claim for nuisance. 
“What is done may be done deliberately and in good faith, and in a genuine 
belief that it is justified. Negligence here is not an independent cause of 
action, but is ancillary to the actual cause of action, which is nuisance.” 

Despite the progressive spirit which the House of Lords has displayed 
on so many occasions in recent years, it was not to be expected that it 
would, on this occasion, frankly declare that, in view of modern develop- 
ments, ancient distinctions between a number of forms of actions surviving 
as special torts have become meaningless. But the above quoted observa- 
tions, it must be admitted with great respect, seem rather unhelpful. Of 
such distinctions which may exist between Nuisance and Rylands v. 
Fletcher, that between ordinary and extraordinary or natural and unnatural 
user of land is the most questionable. As has been made clear by decisions 
like Christie v. Davey, [1893] 1 Ch. 316, and Hollywood Silver Fox Farm v. 
Emmeit, [1936] 2 K.B. 468, ordinary reasonable user of land would not be 
actionable in nuisance, as falling under the “give and take” rule of Bam- 
ford v. Turnley, [1860] 3 B. & S. 62, and only malice would make such user 
of land “unnatural” and therefore actionable. Professor Winfield, who has 
devoted special attention to the relation of the rule in Rylands v. Fletcher 
to Nuisance’ finds that essentially the former is a species of the latter, 
and many cases could and have been based alternatively on the one or the 
other. He classifies, however, ten points of difference, none of which, it is 
respectfully submitted, justifies the separate survival of both forms of 
action. To deal briefly with these ten points— 

1. Certain nuisances, like obstruction of highways or defective fencing, 
are certainly outside the rule of Rylands v. Fletcher, but that does not 


3 Winfield, Law of Tort, pp. 466/67. 

4 And that since Rickards v. Lothian and Collingwood v. Home and Colonial 
Stores (1936), T.L.R. 53, is the meaning of “natural user.” 

ë 4 Camb. L.J., 194-197; Law of Tort, § 146. 
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prevent all cases in which the rule in Rylands v. Fletcher has been applied, 
from being a species of nuisance, and therefore part of a wider principle. 

2. That the rule in Rylands v. Fletcher, unlike Nuisance, is not confined 
to injuries affecting the use or enjoyment of land, is not correct, if we in- 
clude damage caused by public nuisance as a case of nuisance, as we must 
do, after the present decision, and in accordance with Professor Winfield’s 
own contention. 

3. There is no reason why a quia timet injunction should not be granted 
in a Rylands v. Fletcher case as well as in a nuisance case. Moreover, this 
as well as points 4 and 5 (No legalisation by prescription in Rylands v. 
Fletcher cases, and Act of God as a defence peculiar to Rylands v. Fletcher), 
do not relate to the substance of the action, but to differences in legal 
defences and consequences, on the assumption that they are different in 
substance. Further, the differences between Act of God and inevitable 
accident has shrunk to insignificance, since, after Nichols v. Marsland, no 
defence based on Act of God has ever been successful. 

6. That liability under the rule in Rylands v. Fletcher requires occupa- 
tion, or at least some franchise over the land, is true, if a mere licence, as 
in the Charing Cross Electricity case, [1914] 3 K.B. 772, or in Shiffmen v. 
Order of St. John, [1936] 1 A.E.R. 557 be regarded as a franchise. Buta 
licence is a mere personal right. 

_7. That the defendant in nuisance is not liable for the torts of an inde- , 
pendent contractor, would seem to be definitely incorrect, after the decision - 
of the Court of Appeal in Matania v. National Provincial Bank, [1936] 
2 A.E.R. 638, which held the defendant liable for a nuisance committed 
by a contractor, in the course of and incidentally to the work which he was 
instructed to do.® 

8. How far unusual sensitiveness of the plaintifi’s property is a defence 
in Rylands v. Fletcher, is doubtful, according to Professor Winfield himself. 
Probably damage done through unusual sensitiveness would always make 
the use of the defendant’s property a normal one and thus constitute a good 
defence. No thing is likely to do mischief if it escapes, if the mischief is 
only due to unusual sensitiveness of the plaintiff's property. 

9. The difference stressed by Lord Maugham, regarding natural user, we 
have already discussed. The dangerous character of the object required in 
Rylands v. Fletcher is to-day a matter of pure theory, since recent decisions 
and discussions have made it abundantly clear that any object nowadays 
may become dangerous through the circumstances and manner of 
its use.’ 

As for the relation of Negligence to Nuisance, it is certainly possible to 
detect a theoretical difference, as long as a system of specific and separate 
torts is maintained. Negligence is an independent tort, but in nuisance 
negligence is an incidence of liability “ancillary to the cause of- action,” 
But it is difficult to see the relevance of the observation that in nuisance 
“what is done may be done deliberately and in good faith, and in a genuine 
belief that it is justified.” Neither deliberation nor good faith nor belief 
in the justification is a good defence in any tortious action provided the 
action or omission interferes with a protected interest of the plaintiff, and 
unless malice is required. Does good faith save the manufacturer from. 
. liability for the defect in the product turned out by,him? Does it save the 


$ On this whole question, see ‘Modern Trends in the Law of Tort,” Mod. L. R. 
I, 53 et seg.; Chapman, 50 L.Q.R. 7. 
q P 7 
; 1 Cf. Stallybrass, 3 Camb, L. J., pp. 378—et seg and in Salmond, s. 141. 
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newspaper proprietor, in cases like Hulton v. Jones or Cassidy v. Daily 
Mirror? It is, of course, commonly said that reasonable care does not pro- 
tect from liability in nuisance. But that obviously relates to the objective 
element of “give and take.” If the use of one’s property is more than the 
neighbour must reasonably tolerate, the defendant is liable, provided the 
nuisance is within his control, that is either committed deliberately or 
tolerated, in the manner finally clarified by the present decision. This is 
nothing different from the risque ovée which is the essence of modern liabil- 
ity in negligence. (Salmond, gth ed., p. 609.) 

Such other differences as Professor Winfield detects (Tort, p. 500/01) 
relate again either to defences (contributory negligence) or resolve them- 
selves into a different way of stating what interference is unlawful. In 
Negligence the question is put as “duty of care” which, in reality, as 
Professor Winfield himself shows in another part of his book, means nothing 
but how the defendant ought reasonably to behave towards the plaintiff, 
in nuisance it is put as the question what use of property by the defendant 

_ the plaintiff must reasonably tolerate. There is no difference of substance. 

The fact is beyond doubt that judges, litigants and students are increas- 
ingly bewildered by the choice between actions. Wilchick v. Marks (1934), 
2 K.B. 56, Northwestern Utilities v. London Guarantee Co. (1936), A.C. 118, 
and the present case, in which Mackinnon, L.J., complained of the framing 
of the same claim first in nuisance, then in negligence are recent examples 
of the confusion. 

It is always possible to find technical differences between forms of 
action, by taking up their history and following up the differences in their 
development. But what relevance has that to their present function? 
Surely the task of the law is to provide clear principles which are in accord- 
ance with the notions of justice of the time and which are as simple as 
possible for the benefit of those who come to the law and those who have 
to find it. Perhaps it is better to approach our problem from the opposite 
angle and ask— 

Assuming there were a general formula, akin to those used in continental 
codes to the effect that the defendant is liable for the wilful or negligent 
interference with an interest of the plaintiff protected by the law, would it 
cover the cases of Negligence, Nuisance and Rylands v. Fletcher? The an- 
answer is Yes. What interests are protected, each system of law decides 
according to its own ideas, and the different tort actions give us a clear 
idea as to the-interests of life, bodily and moral integrity, property and 
contract which English legal policy protects at present. As has been 
pointed out repeatedly in this Review (cf. Vol. I, p. 39 et seq., vol. III, p. 
309, and cf. particularly Dr. Stallybrass in Salmond, Torts, 9th ed., s. 149) 
the modern test of negligence is such as to impose liability whenever dam- 
age has been caused in a manner which is not outside the defendant’s con- 
trol, and it has also been shown that the various defences, like act of a 
trespasser, latent defect, inevitable accident, Act of God, etc., all express 
this same principle. 

_ A large part of the law of tort would be covered by this, and the Courts 
would substantially do the same as they do now, without having to bother 
about minute distinctions between one or the other specific action. 

Why worry about all this? The answer seems to us to be that law, as 
an essential, though largely autonomous part of government and admin- 
istration, has to satisfy the requirements of good government. It must be 
simple, comprehensible, sufficiently general and elastic to enable Courts 
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to deal with the infinite complexities of modern social life. The mainten- 
ance of a hypertrophy of torts, with the corresponding waste of mental 
energy in maintaining and elaborating more and more meaningless 
distinctions which can give no one except a few academic lawyers 
any satisfaction, is a luxury which no modern body politic, certainly 
not an Enyland at war, can afford. England could not to-day be defended 
by the longbow of Crécy and Agincourt, nor by Nelson’s frigates. Social 
technique aims at economy of effort. The principles underlying the law 
of tort are a matter of legal policy, and we may find that as far as the basic 
principles are concerned, we are closer to-day to the principles of the Middle 
Age than to those of the nineteenth century. But the legal technique 
required in 1940 is, indeed, as different from that of centuries ago as modern 
warfare from the knightly deeds of the Crusades. 
W. FRIEDMANN. 


Amenities and Property Rights 

One of the most significant aspects of modern social life is the increased 
importance attached to what may be called public amenities. So much is 
this so that an appreciable proportion of the legislative output is now 
devoted to their furtherance or protection. This legislation inevitably cuts 
into what used to be called the “sacred rights of property.” Individual 
rights in property are still of enormous importance, too much so, as many. 
of us think. It would however be absurd to ignore the fact that the position’ 
has in a number of respects changed radically from that which existed at 
the time when the Industrial Revolution laid its blighting hand upon the 
fair face of England. 

Numerous illustrations of this could be given from Town and Country 
Planning Acts, from Road Acts, from Public Health Acts, and other 
statutes. It is not perhaps adequately reflected in the reported cases since 
decisions upon such statutes are largely administrative in character. In 
the result therefore the average lawyer is often somewhat ignorant of the 
very considerable changes in the law which have come into existence 
during the last twenty years. An excellent illustration of this tendency 
has occurred recently in Rex v. Recorder of Bolton: ex parte McVitie, 
[1940] 1 K.B. 290. 

The facts of the case were shortly that the appellant owned a cinema 
theatre built upon a prominent site in the large industrial town of Bolton. 
In 1930 it was burned down; steel stanchions and debris, which were left 
upon the site, constituting in the words of Scott, L.J., “a dreadful eyesore.” 
For six years the owner did nothing about it, “the sacred rights of 
property” entitling him to inflict this aesthetic horror upon his fellow 
citizens—‘‘disfiguring the neighbourhood at the expense of the inhabi- 
tants.” But in 1936 the Public Health Act of that year conferred a new 
power upon a local authority, namely to apply to the magistrates for an 
order to the owner of a structure which “by reason of its ruinous or 
dilapidated condition is seriously detrimental to the amenities of the 
neighbourhood,” that he should either repair and restore the structure, or 
demolish it and remove the remains (s. 58). On the application of the local 
council at Bolton the recorder made such an order, against which the 
owner appealed, unsuccessfully, first to a Divisional Court, and then to the 
Court of Appeal. His argument was that the order of the recorder was not 
sufficiently clear in its terms in that it did not specify the exact works 
which had to be done in order to restore the structure. No doubt if the 
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recorder had attempted the impossible task of going into details his order 
would have been attacked on the ground that the section did not give him 
power to make such an order. There are of course sections in the Public 
Health Acts dealing with the abatement of nuisances which call for 
explicit directions, but any attempt to apply such a method to this part 
of s. 58 would clearly make the application of the section impossible. 
Scott, L.J., recognises this in his judgment (see p. 295) when he says, “in 
my view the Divisional Court was absolutely right in refusing to have the 
interpretation of this very valuable new section cut down by decisions on 
a wholly different type of section.” 

S. 58 is headed “dangerous or dilapidated buildings and structures,” 
a title which sufficiently indicates its origins. Even in early Victorian 
England the Common Law gave remedies to persons suffering damage 
from dangerous buildings, and the earliest Town Improvements Clauses 
Act of 1847 contained powers to magistrates to order the demolition of 
dangerous buildings before damage actually resulted to third persons. 
It was found, however, that very often the owner demolished the building 
without removing the debris, leaving the site no longer dangerous but 
often a nuisance and an eyesore (see Lumley: Public Health, 11th edition, 
Vol. I, p. 183 n.k.) ). It accordingly became usual to insert in the special 
acts of local authorities a section giving the authority power to require 
the removal of snch rubbish, and this is now made general by s. 58 of the 
1936 Act. That it should have been found necessary to go to these lengths 
in crossing t's and dotting i’s shows how tenacious property owners are. 

Finally, it is perhaps worth noticing that the authors of the standard 
commentaries upon the Public Health Acts such as Lumley and Jennings 
do not call attention to the importance of the innovation contained in 
s. 58 whereby the legislature passes from a mere regard for the safety of 
life, limb, and property to a solicitude for the spiritual side of the life of 
the citizen, an ‘omission only too characteristic of the lack of interest 
taken by the profession in matters of this kind. 

R. S. T. C. 


Articles of Association and Contractual Rights 


The decision of the House of Lords in Southern Foundries (1926) Ltd. 
and Federated Foundries, Lid. v. Shirlaw, [1940] 2 Al E.R. 445, is likely 
to become a leading authority on the intricate question to what extent 
contractual rights against a company are immune from interference by 
changes in the articles of association. The case which is also very remark- 
able for the light it throws on certain features of the law of contracts 
offers the spectacle of an alignment of Equity against Common Law 
Judges, or, perhaps more correctly, of a struggle between Company Law 
and the law of contracts. 

In December, 1933, the plaintiff was appointed managing director of 
Southern Foundries (1926) Ltd. “for the term of 10 years from Dec. 1, 
1933.” The articles of association empowered the directors to appoint 
any one of their body to be managing director for such period and upon 
such terms as they thought fit, ‘‘subject to the same provisions as to 
resignation and removal as the other directors of the company,” this, 
however, “subject to the provisions of any contract between him and the 
company.” The provision as to resignation was that the office of director 
was to be vacated “if he gives the directors six months’ notice in writing 
that he resigns his office,” and those as to removal (apart from special 
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cases, like loss of qualification shares, non-attendance of board-meetings, 
etc.) gave the company an unqualified and overriding power to remove 
any director by extraordinary resolution before the expiration of his 
period of office. ` , 

Two years after the plaintiff's appointment, the company decided upon 
a “merger” with about ten others engaged on similar business. This was 
effectuated in the usual way by the formation of a “parent” company, 
Federated Foundries Ltd., which obtained from the shareholders of the 
old companies a controlling interest in those companies (including Southern) 
in exchange for shares in the parent company. Simultaneously all the old 
companies adopted new and similar articles of association, including a 
provision by which Federated was given “power at any time . . . by an 
instrument in writing subscribed on its behalf by two of its directors and 
its secretary . . `. to remove from office any director of the company.” 

This happened in 1935, and in the course of 1936 Federated entered 
intd negotiations with the plaintiff with a view to entering into a new 
agreement. When these had failed Federated removed the plaintiff from 
his office under the powers given by the new articles. The present action 
for damages for breach of contract was originally brought against both 
companies, but the action against Federated was either withdrawn or it 
was decided to let it follow the event of the action against Southern (the 
latter point is not altogether clear from the report). In any case the 
interesting questions which might have arisen in connection with a possible 
“inducement of a breach of contract” by Federated did not fall to be 
decided by the House of Lords. 

The plaintiff won his case before Humphreys, J.; the company’s appeal 
was dismissed by a majority of the Court of Appeal (MacKinnon and 
Goddard, L.JJ., Sir Wilfrid Greene, M.R., dissenting), and the House of 
Lords by a majority of three (Lord Atkin, Lord Wright and Lord Porter) 
to two (Lord Maugham and Lord Romer) affirmed the decision of the 
Court of Appeal. . 

The extraordinary difficulties which gave rise to this difference of 
judicial opinion leap to the eye. They are mainly two: (1) Every single 
act alleged to constitute a breach of contract was valid in law: the change 
in the articles of Southern as well as the plaintiff's removal by Federated: 
the case raises the whole problem of the valid but wrongful act-in-law ; (2) 
the act alleged by A to be a breach of his contract with B emanated from C. 

(1) It was undisputed throughout that the alteration of the articles 
was valid. A company cannot restrict by contract its power to change its 
constitution. Yet, a change of the articles may involve a breach of a 
contract with a third party. The sanction of contractual or other special 
rights of members or of third parties is not the invalidity of the changed 
articles encroaching upon those rights, but a claim for damages against 
the company. Company law regards that as validly done which, perhaps, 
according to the law of contracts ought not to have been done. It may be 
otherwise where the constitution of the company is changed for the purpose 
of injuring an outsider, but it was not even alleged that Southern had 
changed its articles in order to get rid of the plaintiff. 

Again, it was clear that under the old articles the company would have 
had power to remove the plaintiff by extraordinary resolution just as the 
plaintiff had the power to resign by one month’s notice in writing, and that 
under the new articles Federated had the power of removing the plaintiff. 
But, as was pointed out with admirable clarity by Lord Wright, “the 
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power to dismiss must be distinguished from the right to dismiss.” Since 
contracts of service are not enforced by decrees of specific performance, ' 
either party can dissolve them at liberty, though he may perhaps not do so. 

The Master of the Rolls thought that, read together, the old articles 
and the contract with the plaintiff gave Southern a right and not only a 
power to dismiss the plaintiff at will. He refused to read into the contract 
a promise by the company not to remove for ten years a managing director 
who, if the promise were kept, would exercise not only managerial but also 
directorial functions. In the House of Lords, however, Lord Maugham 
and Lord Romer agreed that, in the words of Lord Romer “there was . . . 

_ an implied agreement on the part of Southern that they would not during 
that period (ten years) exercise their power of removing him from the 
directorship” under the articles. Lord Atkin pointed to the doctrine of 
impossibility of performance and to “ʻa positive rule of the law of contract 
that conduct of either promisor or promisee which can be said to amount 
to himself ‘of his own motion’ bringing about the impossibility of 
performance is in itself a breach.” By validly dismissing the plaintiff, 
Southern would have made it impossible for itself to fulfil its promise to 
keep him in office for ten years. 

It was, on the other hand, agreed on all sides that the mere act of 
changing the articles did not, in this case, constitute of itself a breach of 
contract with the plaintiff. The breach of contract, if there was breach 
at all, was, as Lord Porter put it, ‘‘the combined act of both companies.” 

(2) This raised the problem of the position of Federated in relation to 
the contract between Southern and the plaintiff. Again, there was no 
question but that from the point of view of company law Federated had 
acquired the power to remove the plaintiff (this was emphasised by Lord 
Wright). But how could an act validly done by Federated be wrongful 
in relation to the plaintiff on the ground that it infringed his contract 
with Southern which, as far as Federated was concerned, was clearly 
res inter alios acta? It would have been thinkable to surmount this 
difficulty by construing an agency relationship between Southern and 
Federated and to interpret Southern’s new articles as an authority given 
to Federated to interfere with the composition of Southern’s board of 
directors. But Lord Atkin, though admitting that Federated “derive 
their power to do the act from Southern only” and that it acted ‘‘under 
powers conferred by contract to interfere with a contract between the 
party granting the power and a third person,” refused to call it “a question 
of agency,” and Lord Maugham could not “understand the suggestion that 
Federated was acting as an agent, or which is the same thing as a mandatory 
of Southern . . ., since Southern had not—and indeed never had—any 
power or influence whatever over Federated” and was unable to object 
to what Federated was doing. One might, however, respectfully submit 
that the provision in the articles might have been regarded as an irrevocable 
authority, a construction which would have removed the difficulties with 
which the majority judges had to contend. 

These difficulties were overcome by Lord Porter by assuming that 
though neither Southern’s change of articles nor Federated's act could 
of itself be considered as a breach of the contract with the plaintiff, yet 
the combined effect of both acts was a breach. 

Lord Wright gave a deeper foundation to this view, and, in doing so, 
indicated a new theory of the nature of a breach of contract. If one con- 
trasts his speech with that of Lord Romer one is driven to the conclusion 
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that what was ultimately at stake in this case was the nature of a breach 
of contract. i 

Those who cling to the traditional view of the law of contracts formed 
under the influence of the action of assumpsit must of necessity look upon 
a breach of contract as a wrongful act or omission. This was the view 
taken by Lord Romer. “Had Southern in any way instigated the subse- 
quent exercise of the power by Foundries, their instigation could, no 
doubt, have been regarded as a breach of their implied obligation, but 
of any such instigation no trace is to be found.” The learned Lord was in 
vain looking for a wrongful act on the part of Southern which could have 
constituted a breach, and, in the absence of such act, he, as well as Lord 
Maugham, was in favour of allowing the appeal. 

It is, however, possible, to look upon the contractual obligation not as 
a promise to do or not to do something, but as an undertaking that 
something will or will not happen. “The appellants,” as Lord Wright put 
it, “promised that the respondent should hold the office of managing 
director for ten years,” and now that he has been validly removed, they 
“have to justify his removal:” All they can point to is the act of Federated 
which from Southern’s point of view is ‘‘self-induced,” and, therefore, 
no justification. 

` If Lord Wright’s speech can be interpreted in this way, the case would 

seem to be a further milestone on the road on which the law of contract 
moves away from its original basis in the law of torts. 


O. KAHN-FREUND. 


Blocked Currencies—Rate of Exchange 


The rule that no action can be brought for payment of a sum of money 
expressed in foreign currency has recently given rise to a number of con- 
siderable difficulties. The principle is hardly justifiable under present 
economic conditions, for it makes it almost impossible for the Court to do 
substantial justice between the parties where the currency in which the 
debt was expressed was subject to foreign “blocking” enactments. 
Graumann v. Treitel, [1940] 2 All E.R. 188, deserves attention as an 
illustration of the injustice which can be worked by the operation of the 
rule preventing an English judge from giving judgment in foreign currency, 
and also for the further light which it throws on the increasingly important 
distinction between a claim for “debt” and a claim for “damages.” 

The parties were, in 1937, partners of a German firm. The partnership 
terminated on 31st December, 1937, and in June, 1938, the partners came 
to an agreement, concluded in Berlin, by which the defendant (senior 
partner) undertook to pay the plaintiff (junior partner) a sum in Reichs- 
mark in final settlement of the partnership accounts. At that time the 
plaintiff had emigrated from Berlin to London, where, for the last six 
months, he had been sales manager of an English company subsidiary to 
the German partnership. Before the last instalment owing to the plaintiff 
fell due, the defendant emigrated to this country as well. He was now sued 
by the plaintiff for payment of this sum converted into Sterling at the 
official rate of exchange prevailing on the date when the debt was due, 
i.e. on 30th September, 1938. 

German law was the proper law of the contract and the defendant 
contended that it was also the lex loci solutionis. The defendant tried in 
vain to establish that payment would have been illegal under German law 
without the consent of the currency authorities. It was quite clear that 
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at the time when the debt matured, both parties were “currency foreigners” 
from the point of view of German law, and that German currency law, 
- though prohibiting payments by a “currency inlander” to a “currency 
foreigner,” had no objection to transactions taking place between two 
persons resident outside Germany. 

The defendant, however, tried a second and much more promising line 
of defence. He contended that this was not an action for debt at all, but 
that what the plaintiff was claiming was damages for breach of contract. 
There was, however, according to the defendant, no breach because 
according to the law prevailing at the place of performance, the payment 
due to the plaintiff (and the only possible form of payment) was remittance 
in Reichsmark to a blocked account which the defendant had tendered 
and the plaintiff had refused to accept. A monetary debt, so ran the 
defendant’s argument, may be ubiquitous (a very doubtful proposition 
indeed), but a claim for damages for breach of contract is localised, it refers 
to a breach which must have occurred at a particular place, and if there 
was no breach in the locus solutionis, there was no breach at all. 

` Atkinson, `J., followed the defendant's argument in regarding the 
distinction between debt and damages as material to the issue. He took 
the criteria of the distinction from English law, the lex fori, and not from 
German law, the lex causae, thus implying that it was, from the point 
of view of Private International Law, a matter of “procedure” and not 
one of “substance.” In spite of certain dicta to the contrary in the Court 
of Appeal in Lloyd Royal Belge v. Dreyfus, 27 LL.L.R. 288, the learned 
judge held that, according to English law, a debt expressed in foreign cur- 
rency is a debt and not a claim for damages. The process of conversion 
into Sterling for the purposes of litigation in this country cannot, therefore, 
be considered as an assessment of damages, but is a mere “exchange 
operation ”’—a view which would seem to prevent the judge from taking 
into account a variety of outside circumstance which seriously affect the 
“value” of the foreign currency at a time like the present. 

It is, however, very doubtful whether the distinction between debt 
and damages was at all relevant, and whether the defendant was well 
advised in relying on this distinction. If the money was payable in Berlin 
and in Berlin only, and if German law prescribed payment in one particular 
form (remittance to blocked account), all that was owing was payment ` 
into a blocked account in Berlin—no matter whether the present action 
was one for debt or one for damages from the English point of view. This 
was true, provided Berlin was the place of performance, and whether this 
was the case was a question of German law. 

The learned judge, taking the view that, under German law, the debt 
had become payable in London,! gave judgment for an amount in Sterling 
corresponding to the Reichsmark sum at the official rate of exchange. It 
is submitted that the proper rate of exchange would have been the value 
in London of blocked marks at the time when the debt fell due, the latter 
date being the relevant one under the decision of the Court of Appeal in 
Vionnet v. Wills, [1939] 4 AN E. R. 136. If a debt is payable at a certain 
place, its “value” is affected by the way in which it is to be performed 

1 There must have been a misunderstanding of the relevant provisions of 
the German Code. Under German law the “ place of performance” of a monetary 
debt is the residence of the debtor at the time of the contract, although the debtor 
must send the money to the creditor from the place of performance. The relevant 


concluding paragraph of Art. 270 of the German Code was perhaps not quoted 
to the judge. 
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at that place. Exchange operations of this kind may have to include the 
“valuation” of a foreign debt, the omission of which may work serious 
injustice. As it stands, the judgment confers on the plaintiff a substantial 
benefit to which he was not entitled under his German contract. 


O. KAHN-FREUND. 


Current Account—Investment? 


The Commissioners of Inland Revenue v. The Imperial Tobacco Co. (of 
Great Britain and Ireland), Ltd. (1940), 3 All E.R. 248 is noteworthy for a 
really remarkable dictum of Lawrence J., that: ‘‘Money on current account 
with the bank is not, in my opinion, money which is used in the Company’s 
business; it is used in the banker’s business.” This view will scarcely 
commend itself to the lawyer, the economist, especially the accountant, 
or to the business man. Money on current account at a bank, withdrawable 
without notice, seems just as much capital employed in the trader’s business 
as stock or any other floating asset. Law here seems to part company both 
with common sense and the admitted principles of accountancy, and it 
seems best to regard the statement of Lawrence J. as most decidedly obiter, 
The case turned on the question whether interest obtained by a trading 
concern on its daily balances with its bank was income from investments 
which was thereby excluded from the scope of the National Defence Con- 
tribution by Rule 7 of the Fourth Schedule, Finance Act, 1937. 

The learned judge, in holding that interest on current account was 
income from investments, found support in Inland Revenue v. Gas Lighting 
Improvements, Lid., [1923] A.C. 723 and in Liberty & Co., Lid. v. Inland 
Revenue (1924), 12 Tax. Cas. 630, which held that sums invested in securities 
“connected with a business” were none the less investments and that, once 
a sum had assumed the character of an investment, it did not lose that 
quality however temporary it may have been. These decisions were in 
respect of the Excess Profits Duty levied by the Finance (No. 2) Act, 1915, 
the provisions of which, inter alia, excluded investments from the computa- 
tion of capital employed in a trader’s business for the purposes of that tax. 
In re Price (1905), 2 ch. 55, a decision in the contrary sense, was distin- 
guished on the ground that it involved the construction of a will and that 
this proceeded upon different considerations from the construction of a 
statute. While a case may be made out for regarding money on deposit 
at a bank as an investment, it seems to the writer that interest received 
from daily balances at a bank which are withdrawable without notice is 
no more income from an investment than is interest which a trader receives 


from his debtors in respect of overdue accounts. 
A, FARNSWORTH. 
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REVIEWS 
CONTROL OF ALIENS IN THE BRITISH COMMONWEALTH OF NATIONS. 

. By C. F. Fraser. London: The Hogarth Press. pp. 304. 12s. 6d. net. 

The familiar sentiment that ‘‘the foreigner’s no good,” with or without 
the concomitant distinction between “Americans” and “‘foreigners’’ so 
dear to the sort of advertisements which begin “A lady (titled), with large 
house party, would consider...” has, one may be tempted in moments 
of depression to think, a good deal of truth in it. True or not, it is deep- 
rooted and wellnigh universal. Sensitive people see often a reflection of 
it in that harsh archaism of the law, the term “alien”; how friendly and 
welcoming do the words “étranger” and “Ausländer” sound by contrast! 
Possibly the law, in the frigidity of the terms it employs and the arbi- 
trariness of the powers it confers in relation to these others of God’s 
creatures, but mirrors the feelings of the community it serves. And 
possibly the text-book writers, who have hitherto neglected the subject 
of treatment of aliens in a singular degree, are but observing the true 
tradition of Englishmen. Yet all this is hard to believe. Rather would 
it appear that there is a deep and growing dissatisfaction with the state 
of this part of the law. This dissatisfaction is difficult of expression: the 
party most concerned, the alien, cannot himself complain, and the locus 

' standi of others is impaired by the remoteness of their interest and often 
by an inability to grasp the nature of the problem and of its effects. If 
this be the true state of opinion, and if the chief obstacle in the way of 
its expression is imperfect appreciation of the present position, then works 
of the type of the one before us are most timely. 

The picture painted by Mr. Fraser, in so far as it relates to the United 
Kingdom, is not a pretty one. The fact is that it is competent to the 
Secretary of State to exclude any and every alien from the realm without 
assigning any reason for his action. The position in regard to expulsion 
is virtually the same, though where the deportation order is made on the 
recommendation of a court of criminal jurisdiction, the recommendation 
is open to review upon appeal. And there does exist an appeal tribunal 
which advises—but only advises—the Home Secretary in cases where the 
order is made otherwise than upon the recommendation of a court. Like- 
wise the Secretary of State has an absolute discretion as to whether or 
not he will grant a certificate of naturalisation, notwithstanding that the 
statutory requirements have been satisfied. An unfettered discretion 
exists also in relation to the revocation of a certificate of naturalization 
in certain classes of cases. In these cases also no reasons for a particular 
decision can be had of right. The Secretary of State is thus invested with 
great powers and, in the words of Mill, ‘‘Whatever are the reasons for 
conferring powers, these also are the grounds for erecting safeguards 
against their abuse.” In fact there are no tangible safeguards. This is 
well realised by a great section of the people, but what is less fully 
appreciated is the deliberate concealment of even the main principles of 
administrative policy. Mr. Fraser, who is described as an official in the 
service of the Canadian Government, was refused access even to the 
pre-1914 instructions issued to immigration officers for the express reason 
that they might indicate to him what were these principles! The few hints 
he was vouchsafed were far from encouraging. He was told, for instance, 
that, at a time when difficulty was experienced with foreign waiters 
landing and securing employment without labour permits, immigration 
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officers were instructed to treat as suspect all passengers having alarm 
clocks in their possession, “it having been found that waiters scarcely 
ever travelled without alarm clocks” (p. 61)! Such a glimpse of the 
methods of the immigration authorities is not reassuring. And yet the 
author found that “The Naturalisation Branch of the Home Office was 
much less ready to discuss problems of administration, and on the whole 
displayed tendencies characteristic of what Lord Hewart would describe 
as a ‘bureaucratic régime’” l Yet it is but a year since Mr. Beckett, of 
the Foreign Office, felt able to write: “I think... that if any qualified 
person were to show that he intended to produce a serious work on [British 
~ nationality law] and had mastered all the material which exists outside 
the papers of these Government Departments, facilities would readily be 
given to him both in the Home Office and Foreign Office to look through 
those papers where any question of principle has been raised and discussed.” 
(Law Quarterly Review, vol. LV (1939), 257, 272.) 

There can be no doubt that there is need for such control of aliens as 
will protect the home labour market and ensure the safety of the Kingdom. 
But there can be no reason on earth why the outlines of policy in regard 
to aliens should not be public, nor why an applicant for permission to 
land should not have the privilege of a hearing before some species of 
tribunal. The case for according applicants for naturalisation, who after 
all must have resided five years in British territory to be in a position to 
apply, a judicial hearing is of course much stronger. In the United States, 
where there is much greater experience of problems of immigration, this 
is done. The fact that Great Britain has traditionally been a country of 
asylum for persons with views as diverse as those of Mazzini and Metter- 
nich has nothing to do with the question of method. Unhappily the days 
are past when Parliament could afford to enact, as it did in the Aliens 
Act of 1905, that ‘‘in the case of an immigrant who proves that he is 
seeking admission to this country solely to avoid prosecution or punish- 
ment on religious or political grounds, ...or persecution ...leave to 
land shall not be refused on the ground merely of want of means...” 
(5 Edw. VII, Ch. 13, S. 1 (3) ). That is no disgrace; in these times of 
permanent unemployment problems States cannot afford to be generous. 
But they should be just; and a State comes near to hypocrisy at least 
when it signs a treaty stipulating inter alia that “The restrictions ensuing 
from the application of laws and regulations for the protection of the 
national. labour market . . . shall be automatically suspended in favour of 
refugees domiciled or regularly resident in the country, if [e.g.] the refugee 


has been resident for not less than three years...”, and then adds a 
reservation to the effect that this provision “will not be applicable to 
refugees ... admitted... for a temporary visit or purpose...” (see 


_ Art, 9 of the Convention concerning the Status of Refugees coming from 
Germany, Geneva, 1938, and the British reservation thereto; Treaty 
Series No. 8 (1939) ). The alien individual should know, and the 
British public should know what appears to be the case, namely that 
residence under a permit other than a permit to stay without limit of time 
does not qualify an alien for benefits under the Convention of 1938 and 
does not count towards the statutory period prescribed for naturalisation. 
It may well be that the Home Office has invented the “temporary permit” 
out of compassion for an additional number of refugees whom the country 
simply cannot afford to absorb by naturalisation. If so, in justice to the 
Department itself, that fact should be revealed. Nothing is to be gained 


REVIEWS 153 





by concealing the general attitude of Government and country towards 
problems of immigration behind a screen of secret instructions and hole- 
and-corner methods. If it be—as it must be—the case that the land neither 
can nor will admit all comers, that is nothing shameful; let it be proclaimed 
rather than hidden, so that none may be disappointed. 

There is, moreover, involved a principle as high as that of generosity 
to seeker of asylum—that of responsible government itself. It happens 
“that the Secretary of State sometimes has views of his own as to who 
should be naturalised and who not,” a Home Office official admitted to 
Mr. Fraser (cf. p. 67). It may be doubted whether the country realises 
this and, if it be true, what is to protect it from the possibility of accession 
to office of a Secretary of State who believes that “Niggers begin at 
Calais” and has “views of his own” as to how niggers should be treated. 

_ The author sees this possibility and contents himself with the reflection 
that “A Home Secretary must always be sensitive to public opinion.” 
But how is public opinion to be directed to the abuse when the responsible 
authorities work in secret and are accountable to no one? 

These are difficult days and it is in general impossible to criticise the 
wartime policy of the authorities towards aliens. But food for thought in 
connection with the peacetime régime is provided by the admission of the 
present Home Secretary that ‘‘most regrettable and deplorable things 
have happened in the execution of the internment policy.... They have 
been due in some cases to mistakes of individuals—stupidity leading to 
muddle” (The Times of 23rd August, 1940). We may properly condemn 
our enemies for the unforgivable brutality prevailing in their concentra- 
tion camps, but at the same time we should perceive the beam in our own 
eye in the shape of a system of secret instructions and unfettered dis- 
cretions wholly alien to the methods of responsible government. Propaganda 
becomes more effective the nearer it approaches the truth, and no Nazi 
propaganda was more insidious or effective than the usual reply to criticism 
of the methods of the Polizeistaat: ‘Ah, well. It is just the same in your 
own country but you don’t know it.” 

Mr. Fraser has done a public service in adverting to these matters at 
this time and, by giving also an account of the methods of control of 
aliens in the sister-nations of the Commonwealth, has provided useful 
standards of comparison. But it is to be regretted that, in so far as his 
account of the law of the United Kingdom goes, he has not qualified for 
Mr. Becketts’ invitation. His exposition is frequently unclear and occasion- 
ally incomplete. Thus, while printing in the Appendix—which, incidentally, 
lacks a table of contents—the text of the Aliens Restriction (Amendment) 
Act, 1919 in extenso, he fails to record the amendments made by the 
Former Enemy Aliens (Disabilities Removal) Act, 1925. Likewise he does 
not appear to have noticed the effect of the British Nationality and Status 
of Aliens Act, 1914, on S. 1 of the Merchant Shipping Act, 1894 (cf. p. 57). 
He also omits to record the recognition in R. v. Speyer of the implied 
repeal of the provisions of the Act of Settlement disqualifying naturalised 
citizens from holding certain offices; though he refers to that case several 
times it is not mentioned in the Table of Cases. Moreover, he—or his 
printer—has ideas about the mode of citation of cases and statutes which 
are not the accepted ones. It would seem gratuitous to refer in an unusual 
way to the chapter and regnal year of the same Act twice in two successive 
pages and to get one of the references wrong (cf. p. 56, n. 2, and p. 57, n. 5). 

CLIVE PARRY. 
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CONTRACTS FOR THE BENEFIT OF THIRD PERSONS. By A. M. 
FiNzay, Ph.D., LL.M. London: Sweet and Maxwell; Ltd. 1939. 
145 pp. 10s. 6d. net. 

Here is more proof that a successful degree thesis can result in a 
successful publication. The subject is one of extreme interest in the sphere 
of insurance law, and one which has recently merited the consideration of 
the Law Revision Committee. 

: “The purpose of the study is to examine the whole course of the law” 
(Preface) and ends with a discussion of the future of the law. It would, 
therefore, be well if those who are charged with implementing the recom- 
mendations of the Law Revision Committee, direct their attention to this - 
thought-provoking work. 

The author starts with a chapter entitled “Comparatively and His- 
torically,’’ but unfortunately does not treat of the difficulties and solutions 
of other systems of law. English-Law to-day is alone in not having devised 
a complete solution of the third party’s rights. The problem might have 
invited comparative study, though admittedly this is outside the limits the 
author set himself Roman Law, for instance, offers an interesting parallel. 
Both start from the rule that contract is a “bipartite concept.” Nemo 
alteri stipulari potest. Both are impeded by the forms of action, to which 
reason T. A. Street in his “Foundations of Legal Liability” attributes the 

- present rigour of the English Law and its divergence from American Law 
(p. 141-3). Roman Law, like English Law, resorted to equitable remedies. 
The late law gave an actio utilis in cases, where justice or convenience 
might demand it. As long as the ius civile and ius honorarium remained 
separate systems, no proper rule could be evolved. Justinianian Law saw 
the complete fusion of law and equity, and so facilitated the development 
of the stipulatio alteri. The Judicature Act has not accomplished this 
fusion, so that equitable ideas have not operated to free the Common Law 
from its bilateral limitation. Perhaps only complete fusion would, in the 
absence of legislation, make possible a comple+2 recognition of the third 
party’s rights. The Law Revision Committee sees a strong analogy in the 
histories of assignment and the stipulatio alteri. And in the former, only 
direct legislation has fused Common Law and equity. 

No doubt, a benevolent judge might try to help a third party, by 
looking upon the contracting party as his agent. And the author explains 
the early decision of Dutton v. Poole (1677), 2 Lev. 210 as based on a 

“principle of agency arising through close blood relationship.” But on 
the other hand, this may and has always been explained by the fact that 
at that time the judges were willing to accept “love and natyral affection” 
as ‘‘meritorious’’ and therefore, adequate consideration. The writer does 
not make out a strong case for his view. 

In his treatment of the Common Law the author perhaps fails to separate 
two rules which, it seems, have collectively impeded the development of 
the third party’s rights. Firstly the rule that the third party is not a party 
to the contract and, secondly, that the consideration must move from the 
promisee. Were it not for the second rule, it is conceivable that the 
Common Law would somehow or other have surmounted the first rule, 
perhaps by treating it as an offer by the contracting parties, to be accepted 
by the third party. This would establish complete privity of contract, 
which seems to be the solution which the Law Revision Committee and 
the writer advocate. The rule as to consideration has always proved an 
insuperabl: obstacle to enforcing the stipulatio alteri, and its abolition 
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might conceivably lead to the recognition of other person’s rights, as has 
been done in other systems, and establish a vinculum iuris between him 
and the contracting party. In this way there is really a contract between 
three persons. l 

The author regrets the tardy development of the trustee principle, 
believes that its proper extension would have made legislation, especially 
in the field of insurance, unnecessary. For trusteeship can operate where 
agency cannot. But there is still great uncertainty in the position that 
equity takes up to the third party, and perhaps immediate results can only 
be- achieved by the legislation recommended by the Law Revision 


` Committee. 


Legislation has already done a lot to help the third party, especially in 
insurance law. But the writer very desirably points out how judicial 
interpretation has restricted the purpose of the legislature. 

In fact, there is little left.which a complete recognition of the third 
party’s rights would accomplish. In the sphere of accident insurance, the 
whole contractual basis of insurance will have to be dropped in order to 
achieve an effective scheme of third party insurance. Mr. Finlay advocates 
a scheme of statutory contracts like that operating in New Zealand. 

The main advantage of a change in the third party's position will lie in 
the system of banker’s confirmed credits, as pointed out by the Law 
Revision Committee. The writer gives a very lucid exposition of this 
system and offers some useful criticisms, to which the reader may be 
referred. On the principle of the third party’s benefit might also be treated 
a contract by a promoter on behalf of a non-existing company. Agency 
gives no solution here (Kelner v. Baxter (1866), L.R. 2 C.P. 174). The 
writer thinks that even the trustee principle would have enabled the 
recognition of such contracts. If the third party rule be introduced, 
whether through equity or legislation, cases like Touche v. Metropolitan Co. 
(1871), L.R. 6 Ch. 671 will present no further difficulty. A contracting 
party could easily stipulate in favour of a non-existing third party. 

Recognition of the stipulatio alteri would give recognition to the 
sanctity of contract, by carrying out more effectively the agreement of 
the parties, for pacta servanda sunt. The author might, therefore, have 
avoided the dark foreboding that this age will see the end of the sanctity of 
` contract. Will not the opposite flow from the recognition of the third party? 

The author has to be congratulated on a very able work. Hailing as 
he does from New Zealand, he has been able to see the fruits of progressive . 
legislation in the field of third party insurance, and make useful suggestions 
for the improvement of the law of England in several spheres. 

B. BEINART. 


SOVIET HOUSING LAW. By Joun N. Hazarp. New Haven, Yale 
University Press; London, Humphrey Milford, Oxford University 
Press. 1939. Pp. iv and 178. 14s. 6d. 

Dr. Hazard has produced a valuable monograph—the first to appear 
in English—on the legal aspects of Soviet Housing policy and practice. 
He has taken full advantage of his study of the law at the Moscow Juridical 
Institute, and of his three years’ residence in the houses with which he 
deals. He emphasises (inevitably, no doubt) the close association between 
Soviet ideals and Soviet law. In addition, page after page is vitalised by 
examples of the working of the law, taken from his own experience and 
from the official reports of legal decisions. In the result, his book gives 
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not only a realistic survey of the law, objective and well-balanced between 
theory and practice, but also a picture of Soviet urban life of interest and 
value to lawyer and political scientist alike. 

The title of the book is perhaps misleading to English lawyers, who 
tend to associate Housing with nothing wider in scope than the Housing 
Acts of our own country. The housing problems of the Industrial Revolu- 
tion were solved—or rather shelved—by a haphazard recourse to the 
law of landlord and tenant which had emerged from the agricultural 
economy of the eighteenth century. The urbanisation of this branch of 
common law bas been so slow that even now we scarcely realise that we 
have created something new, and the very course of its development no 
doubt explains why we fail to appreciate that the lease of a house is as much 
the direct concern of Housing in general as slum clearance and town plan- 
ning. Soviet experience has been fundamentally different. The post-war 
housing shortage in Russia—aggravated by violent revolution, civil war, 
and the ignorance of inexperience—was accompanied by a fundamental . 
change in the attitude to property and a wholesale redistribution of 
occupancy. The law of Housing thus became, simply, the law of houses. 
Dr. Hazard consequently deals with every aspect of the occupier’s position 
as occupier—his right to dwelling space, his duty to pay rent, to repair, 
to sub-let, and so on. The only omissions are the small private owner— 
not an important person—and the country dweller. Were it not for the 
dangers inherent in the implicit comparison, it would be true to say that 
the author has given us a study of the whole law of landlord and tenant. 

Comparisons with the common law are, of course, inevitable in a work 
such as this. But we could well have dispensed with the information that 
the Statute of Frauds requires writing for most leases, that liability for 
waste was imposed by the Statute of Marlbridge, and that Blackstone 
treats the Exchange as a common law institution. Fortunately for the 
peace of mind of one who is not an initiate, such puerile lip-service to the 
fetish of comparative law is generally absent. The differences are too great 
for comparison and too obvious for comment. Common law conceptions 
are used rather as a basis of arrangement than as a standard of comparison. 
This is as it should be. Something is left to the reader’s intelligence. The 
important thing is that Dr. Hazard has given us a clear and interesting 
account of an important branch of Soviet law and of the social facts which 
make that law intelligible. If the English lawyer could be persuaded to 
read it, he would not fail to draw his own comparisons, and he would 
thereby learn something of the true nature of his own law as well. 

A. D. HARGREAVES. 


THE TWENTY YEARS’ CRISIS, 1919-1939. By Professor E. H. Carr. 
Macmillan & Co. xv + 313 pp. 10s. 6d. net. 


Professor Carr is Woodrow Wilson Professor of International Relations 
in the University College of Wales, Aberystwyth, and he has written the 
most destructive criticism of the attempt to establish a new world order in 
1919 that has yet appeared. This paradox best expresses the sense of pro- 
found disappointment which one feels in reading this book; and it would 
be highly interesting to know if Professor Carr still feels as sure as he did 
that the ‘‘realist,’’ as he rather unfortunately terms those who conduct 
international affairs not only with a complete absence of vision, but also 
with an absence of elementary common sense, always have the best of it. 
The truth is that Professor Carr’s thesis hitched its wagon to a star whose 
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zodiacal sign was a neatly-folded umbrella, and with the disappearance of 
that star passes much of the significance of what he has written. There is a 
great deal that is brilliant in this book, but it is the brilliance of fireworks 
which illumine the sky for a moment, leaving nothing permanent behind. 
For Professor Carr, all those who study or participate in international 
affairs are divided into two classes—the ‘‘ Utopians” and the “realists,” 
In his view there can be no question which are the sheep and which the 
goats. The “realists,” curiously enough, are those who live in a world of 
artificial rules of their own construction, which dissolve at a whiff of grape- 
shot. Their world is at the moment in ruins around them, and there is no 
sign that Humpty-Dumpty will ever be put together again. What emerges 
from this war may be something very different from what any so-called 
“Utopian” ever planned, but at least Utopians have the merit of having 
percevied that the game of make believe practised in Europe for the last 
two hundred years is over. We are passing through an age as important 
as the sixteenth century. What emerges will obviously not be the old 
checks and balances system of international relations, in which Over-power- 
ful and expansive states are (hypothetically) induced to accept a brief pause 
in the armaments race by a carefully timed loan. This fact Professor Carr 
frankly accepts in his concluding chapter, where he shrewdly points out 
that even without war, “the rearmament crisis of 1939 will produce every- 
where changes in the social and industrial structure less revolutionary only 
than those which would be produced by war itself.” That being so, it is 
surprising to find that the most constructive suggestion which Professor 
Carr makes for the solution of the problem of peaceful change is the adop- 
tion of the bargaining process as used in industrial disputes (p. 277). Surely 
this is a survival of Jaisser-faire quite inappropriate in the changed world 
into which we are passing; and the abandonment of this process at the 
present time shows that it cannot be regarded as an entirely satisfactory 
expedient in times of stress. When, moreover, the Munich agreement is 
lauded as ‘‘the nearest approach in recent years to the settlement of a 
major international issue by a procedure of peaceful change” (p. 282), 
the reader may perhaps be permitted to wonder what kind of an inter- 
national society the author envisages. 

One last word. The lawyer is familiar with the technique of jurists who 
preface their thesis by a demonstration that they are the only realists, all 
others being deceived by shams, Has not Professor Carr fallen a victim to 
the same delusion, for, by a curious coincidence, he applies the Marxian 
technique in an age when even socialists have doubts of its universal 
efficacy ? G. W. KEETON. 


THE FORMATIVE ERA OF AMERICAN LAW. By Roscor Pounp. 
Boston: Little, Brown & Co., 1938. 

The “shrewd schoolmaster of the American: Bar” as the publisher's 
note describes the author, gives us, in this collection of essays, another 
example of his unrivalled art of describing legal developments in terms 
of general ideas and movements. The theme this time is the so-called 
formative era of American Law, extending from independence to the 
Civil War, which does not exclude some reference to the tasks which 
American Law faces at the present day. Four lectures deal with the 
respective influence of the Natural Law doctrine, of Legislation, Judicial 
Decisions and Doctrinal Writing upon the making of American Law, in 
the formative period. The student of Dean Pound’s writings will find in 
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this volume, on the whole, a reiteration of his well-known views on the 
law, and he will detect a certain strengthening of conservatism, a tendency 
to confirm the value of steady tradition, and a strong deprecation of 
realist and Marxist theories of law. Apart from the abundance of historical 
material, the most interesting pages are perhaps those in which Dean 
Pound gives his present view as to the comparative influence of economic 
and political conditions of time and place on one hand and of legal tradition 
on the other. “Tenacity of a taught legal tradition,” he asserts, ‘‘is much 
more significant in our legal history than the economic conditions of time 
and place.” “The outstanding phenomenon is the extent to which a 
taught tradition, in the hands of judges drawn from any class one will, 
and chosen as one will, so they have been trained in the tradition, has 
stood out against all manner of economically or politically powerful 
interests.” ‘‘The role of economics in our legal history has not been one 
of dictating decision of particular causes or judicial promulgation of 
particular new rules, but one of raising new wants, new claims, new 
demands and desires.” Dean Pound thinks that in American legal develop- 
ment the man of business, the captain of industry, has had as much cause 
of complaint about the slowness of the law in responding to pressure of 
new interests and wants as the labourer. As illustrations he gives the 
mistrust displayed by Courts against the growth of corporations as the 
most suitable form of modern commercial enterprise. The argument that 
the adoption of the fellow-servant doctrine and the interpretation of the 
rule in Rylands v. Fletcher is due to economic prejudice, Dean Pound 
refutes, by analysing the personalities, records and provenience of the 
judges concerned, such as Chief Justice Shaw. It is certain that the 
influence of the economic factor, as shaping class interest and prejudice 
has, in recent years, been often exaggerated at the expense of other factors. 
Such exaggeration has, among other consequences, led to a lack of under- 
standing of the Nazi movement. Business man capitalists of the type of 
Neville Chamberlain and Marxists share an outlook based on the homo 
oeconomicus. Nevertheless, Dean Pound’s criticism hardly exhausts the 
matter. Only few would suggest that more than a very small number of 
judges—except, of course, in totalitarian countries, where they consciously 
serve political ends—deliberately shape the law in accordance with certain 
class interests. The process is a more subtle one. Certain conceptions 
usually prevail among the legal profession, and, owing to its prevalent 
composition, it is, on the whole, in line with the conceptions of those 
dominant in their society. Legal continuity and tradition is often subtly 
moulded so as to serve these interests, often unconsciously. The pro- 
venience of any particular judge is no argument against it, for, on the 
whole, they would adopt the prevalent outlook, just like working-class 
people who have attained success in a capitalist society. Although the 
second half of the nineteenth century shows all this much more markedly 
in American legal history than the first, it is surprising that Dean Pound 
does not mention at all the development of the ‘‘myth of corporate 
personality,” or the use of Natural Law conceptions to thwart state 
control of social conditions. The power of “taught legal tradition,” the 
desire to administer impartial justice, the force of legal logic, all these 
extra-economic factors have great importance, and realists have weakened 
their position by making too light of them. No one over-simplification 
explains the complex facts of social life. But the nineteenth century, and, 
as far as the United States is concerned, the second half in particular, has 
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THE TRADING WITH THE ENEMY ACT 
AND THE DEFINITION OF AN ENEMY 


N any discussion of the Trading with the Enemy Act of 1939! 
it would be pointless to enumerate the confused mass of 
statutes and proclamations of the period of the last war which 

it replaces. But it is fitting to notice a certain improvement in 
legislative technique which has been achieved in the new Act. 
As the (statute) law on the subject stood before, it was the duty 
of the subject to refrain from such conduct as was declared by 
proclamation to constitute the (statutory) offence of trading with 
the enemy. Now he is enabled to dispense with the not incon- 
siderable research formerly involved in finding out the precise 
scope of his duties. For there is to be found in section x of the 
Act of 1939 a general description of what, for the purposes of that 
enactment, is deemed to be trading with the enemy, namely: 
“any commercial, financial or other intercourse with, or for the 
benefit of, an enemy or a person acting on behalf of an enemy.” 
The truth of the oft-repeated doctrine that war is not merely the 
affair of nations but of every one of their subjects and inhabitants 
as well is thus roundly enunciated and no longer left to be 
gathered from an interminable list of prohibited acts by an 
argumentum e contrario. It is to be concluded, therefore, that the 
ground covered by the common law as to trading with the enemy 
1 2 & 3 Geo. VI, ch. 89. 
» Para. 2 of the Defence (Trading with the Enemy) Regulations, 1940 


(S. R. & O., No. 1092) constitutes, by way of amendment of s. 1 of the Act, any 
attempt at such intercourse an offence also. 
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is now covered also by statute, except in so far as the common ` 
law and statutory definitions of an enemy may differ. 

And indeed they do appear to differ to some extent. It is 
intended in this study to examine and assess the importance of the 
divergences apparent. In some cases these will be seen to be slight 
and of trivial significance. In others they will appear serious and 
far-reaching in effect. In all the differences will be best brought 
out by a scrutiny, stage by stage, of the various categories of 
enemies mentioned in the Act and their immediate consequences 
most satisfactorily demonstrated by means of a short concluding 
summary. Discussion of minutiæ is useless before the stipulations 
of the Act are stated and their import appreciated. The method 
employed, therefore, will be to compare with the classes of 
enemies known to the common law those mentioned in the Act. 
These last are (though not in that order) : (1) Enemy States and 
Sovereigns ; (2) Enemy Corporations; (3) Individuals resident in 
enemy territory; (4) Persons whose names are on the Statutory 
List. The conclusions to be drawn from this comparison will then 
be summarized. 

But it is possible, before going into details, to realise some of 
the remoter implications and questions of principle involved in 
the divergence of the common law and statutory definitions. 
Those of the Act are laid down “for the purposes of this Act” and 
cannot, therefore, apply proprio vigore in matters other than 
trading with the enemy. But those known to the courts of 
common law as well as to the Court of Admiralty had a common 
root and therefore applied indifferently in all manner of causes. 
Whether the question was one of an individual’s persona standt in 
judicio, of the fate of his contracts, of the liability of his goods to 
‘seizure as prize of war, or of whether his character was such that 
it was a misdemeanour to trade with him, the tests were the same. 
This uniformity is well illustrated by the singular and unquestion- 
ing alacrity with which the Prize tribunals and the ordinary courts 
relied upon each others’ decisions. Argument from one class of 

_case to another was frequent; for instance, when Lord Alvanley, 
C.J., said in McConnell v. Hector : “I do not wish to hear it argued 
that a person who lives and carries on trade under the protection 
and for the benefit of a hostile state, and who is so far a merchant 
settled in that state that his goods would be liable to confiscation 
in a court of prize, is yet to be considered as entitled to sue as an 
English subject in an English court of justice.’’* Similarly, more 
than a century later Lord Reading, C.J., could say: “ Trading with 
a British subject or the subject of a neutral state carrying on 


2 (1802), 3 Bos. & Pul. 113, 114. 
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business in the hostile territory is as much assistance to the alien 
enemy [? enemy State] as if it were with a subject of enemy 
nationality carrying on business in the enemy State, and, therefore, 
for the purpose of the enforcement of civil rights, they are equally 
treated as alien enemies.’”4 The Prize Courts, too, were not 
behindhand in adopting and applying common law decisions. 
Thus in The Hoop, a case of trading with the enemy, Lord Stowell 
relied on Gist v. Mason,® a decision of Lord Ellenborough, C.J., 
saying: “the rule in no degree arises from the transaction being 
upon the water, but from principles of public policy and public 
law, which are just as weighty on the one element as on the other, 
and of which the cases have happened more frequently upon the 
water, merely in consequence of the insular situation of this 
country.” Likewise, when the “control” test of the enemy 
character of corporations was enunciated in the Daimler case,” 
which had to do with trading with the enemy, it was immediately 
“applied in relation to prize in spite of the expressed doubts of its 
author as to its universality.8 
This happy uniformity was little impaired by the activities of 
the legislature during the last war. The Aliens Restriction Act, 
r914,® did, it is true, introduce a “‘personal’’—as distinct from 
“‘territorial”—test to determine the liability of a person to 
internment; but this was a well-defined exception. So also was 
the “Black-list.” introduced by the Trading with the Enemy 
(Extension of Powers) Act, 19151: this last was possibly not at 
all inconsistent with the doctrines of the common law." But in 
‘the main no attempt was made to modify the ancient definitions. 
Even within the sphere of the offence of trading with the enemy 
the statutes, and the proclamations issued thereunder, were not 
exhaustive. They tended rather to enact special penalties for 
common law offences. The result was that the rules governing 
enemy character preserved a valuable simplicity. Those who were 
enemies were enemies for all purposes, and those who were friends, 
friends always. The abandonment of a single rule, and the creation 
of a special class of persons for the purposes of the new Act is, 
4 
s Tortor ee [1915] 1 K.B. 853, 868. 
6 1 C. Rob. 196, 216. 
7 [1916] 2 A.C. 307. 
8 Vide infra, p. 168. 
° 4 & 5 Geo. V, c. 12; cf. s. 5 (1) of the Treachery Act, 1940, 3 & 4 Geo. VI, 
j Ti 5, 4, 6, Geo. V, c. 98. i 
11 Vide infra, p. 179 ff. 
11 Cf., however the Trading with the Enemy (Amendment) Act, 1914, 
5 Geo. V, c. 12, and Central India Mining Co. Ltd. v. Société Coloniale Anuersoise, 


[1920] 1 K.B. 753. 
18 Cf. Robson v. Premier Oil & Pipeline Co. Lid. 31 T.L.R. 420. 
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therefore, when judged by the criteria of convenience and elegance, 
to be regretted. 
This, however, is not the only unfortunate consequence of the 


- , divergence of the definitions of the Act from those of the common 


law. For there will inevitably be a tendency, born of the very 
uniformity of the pre-existing law, for the new definitions to 
escape their express bounds and invade other spheres. The 
question whether the Act affects the category of persons whose 
contracts are avoided by reason of their being enemies is bound to 
arise almost at once. Further, since, to quote Lord Stowell again, 
“in consequence of the insular situation of this country” most 
cases even of the criminal offence of trading with the enemy arise 
upon the seas and thus come before the Admiralty Division, the 
question of the force of the statutory definitions in that Court will 
require to be resolved. Finally, there is the consideration that 
- the Prize Court, which if not unduly partial to the Crown’s inter- 
ests, is at least not unmindful of them, has a certain facility in 
finding ways of adopting new rules not strictly applicable, as the 
history of the rule in the Daimler case shows. In regard to all 
these matters there is a danger that those important words of s. 2 
“for the purposes of this Act,” will be ignored. The result would 
be the gradual adoption of a new uniform rule—that of the Act. 
That result is not intended, nor is it indeed desirable; but the 
forces working towards it are too great to be ignored. It 
would involve, in those cases where the provisions of the Act 
are narrower than the customary rules, a diminution in the 
effectiveness of the law and, in those cases where they are wider, 
the possibility of serious abuse of belligerent rights. Happily, it 
can be avoided if the limitations of the Act, and the peculiar 
features of its definitions, are clearly understood. 


I. Enemy Character of States and Sovereigns 


S. 2 (x) of the Act of 1939 lays down that, for the purposes of 
the Act, the expression “enemy” used in its provisions shall 
include “ (a) any State, or Sovereign of a State, at war with His 
Majesty.” As regards States at war with the King, no doubt the 
common law rule was the same; the doctrine of conditional 
contraband clearly assumes this. But the express mention of the 
sovereigns of such States brings to mind pretty problems which 
might arise if it were not there. Could it be that, even under the 
Act, such a sovereign is not an enemy qua an “individual resident 
in enemy territory”? And what is his character if he leaves the 
territory of the enemy State—either to preserve his liberty 
without abandoning the struggle or to visit another State of 


~ THE TRADING WITH THE ENEMY ACT 165 


which he is also sovereign but which is not at war? The problem 
involved is not unconnected with that dilemma which confronts 
a neutral Government when the Head of a State at war demands 
asylum while his armies fight on; shall they intern him as a com- 
batant or accord him the privileges due to a prince who is—to 
them—friendly? This latter difficulty may have been resolved 
- by the precedent which Rumania’s treatment of the President of 
the Polish Republic created. And the fate of the Sheik of Bahrein’s 
gift of coffee—consigned to Herr Hitler personally—may indicate 
that the English courts long ago decided to regard kings them- 
selves as players in the game of kings. The point is a small one, 
but of some antiquarian interest. In connection with it, it is to be 
recalled that, while the public property of enemy States within 
the realm was commonly confiscated, there appeared formerly to 
be a rule “of law”™ that the private property of hostile sovereigns 
was inviolate.15 


I. Enemy Character of Corporations 


The Act deals with two distinct classes of enemy corporations. 
Firstly it provides that “any body of persons constituted or 
incorporated in, or under the laws of, a State at war with His 
Majesty” shall be treated as enemy.® This class of corporations 
was also regarded as possessing enemy character at common law. 
The rule is possibly a harsh one,” but its revision would involve 
such difficulties for the Courts that it is scarcely to be desired. 
And it is possibly unsound from the point of view of theory since 
incorporation determines the nationality rather than the domicile 
of artificial persons, and it is domicile rather than nationality 
which is said to be the ruling principle in the determination of 
enemy character. The converse of the rule—that all corporations 
of British or neutral register are friendly—has been found, of 
course, to be incapable of application, and it is for this reason 
that the Act specifies a second category of enemy corporations. 
But before passing to these it is necessary to make two observa- 
tions upon the way in which the Act deals with enemy-registered 
corporations. In the first place it is to be noticed that its 


14 Cf. Oppenheim, International Law (5th edn.), Vol. II, pp. 270-1. 

15 Admittedly this was held also to be the rule with all other enemy private 
property. But the two cases are not quite parallel since the exemption from 
confiscation of goods already within the realm belonging to enemy subjects was 
attributable, historically, not so much to a conviction that all private property 
was an improper object of attack as to the doctrine that enemy subjects here 
resident were not “enemies.” See the passage from Vattel cited by Marshall, 
C.J., in Brown v. U.S., 8 Cranch 110, 124. Cf. the case of In ve Ferdinand, Ex-Tsar 
of Bulgaria, [1921} 1 Ch. 107, and the literature thereon, referred to in Oppenheim, 
op. cit., Vol. II, p. 271, n. x. 

16 S. 2 (1) (a). 

1? For a particularly hard case see The Noordam (No. 2), [1919] P. 255. 
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provisions are possibly not, in this connection, as wide as those 
of the common law. For the Act speaks only of incorporation 
“in, or under the laws of, a State at war with His Majesty” and 
not of incorporation in enemy territory (which would include 
territory occupied by an enemy State). Thus a, corporation 
registered in occupied territory would not be, per se, hostile. There 
was formerly some doubt as to the position at common law.” 
But the narrower rule of the Act is certainly to be preferred. 

In the second place it is necessary to examine the effect of 
the proviso to s. 2 (I) upon enemy-registered corporations. That 
proviso is to the effect that the statutory definition of an enemy 
“does not include any person by reason only that he is an enemy 
subject.” The latter term is defined by s. 15 (1) as including 

. “(b) a body of persons constituted or incorporated in, or under 
the laws of, a State at war with his Majesty” ! It is to be noticed 
also that such corporations are likewise specified both as enemies 
and as enemy subjects in s. 8 of the Import, Export and Customs 
Powers (Defence) Act, 1939.2 The reason for this provision is 
not immediately obvious. It may have been the intention of the 
legislature to mitigate the old rule and to apply a more exact 
test of domicile to corporations by requiring something more than 
mere incorporation in enemy territory to invest them with hostile 
character. If this was the intention, it has not been realised. To 
enact that a mere enemy subject is not to be treated as an enemy 
and to lay down a definition of enemy subjects which includes 
enemy-registered corporations will not divest such corporations 
of the enemy character which is already fastened on them by 
reason of s. 2 (1) (d); the provision, as it stands, is an absurdity." 

The second category of enemy corporation created by the Act 
embraces ‘‘any body of persons (whether corporate or unincor- 
porate) carrying on business in any place, if and so long as the 
body is controlled by a person who under this section is an enemy.” 
In these words the Act has adopted, more or less, the common 
law rule first laid down in Daimler Co. Lid. v. Continental Tyre and 

© Rubber Co. (Great Britain) Lid., that is to say, the so-called 

“control” test of enemy character. But it has not adopted it 

quite exactly. For Lord Parker of Waddington, who first 


18 Cf. s. 15 (1). 

1 Cf. T. 35 Laon, [1933] p. 22; Central India Mining Co. Ltd. v. Société 
Coloniale Anversoise, [1920] 1 K.B. 753, and especially S.A. Belge des Mines 
D'Aljustrel v. Anglo-Belgian Agency Lid., [1915] 2 Ch. 407, 414-5. 

30 2 & 3 Geo. VI, c. 69. 

21 Since the foregoing passage was written the proviso to s. 2 (1) has been 
amended by para. 3 of the Defence (Trading with the Enemy) Regulations, 1940 
(S. R. & O. No. 1092), the word “individual” being substituted for “person ” 
therein. 

33 [1916] 2 A.C. 307. 
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formulated it, applied that test only to “a company incorporated 
in the United Kingdom.’ Yet his remarks with reference to the 
plaintiff corporation in Netherlands South Africa Railway v. 
Fisher4*—“as it happens a company of neutral incorporation, 
which is an a fortiori case,’’™ and the fact that, in The Hamborn 
the Privy Council applied the Daimler test to a foreign (Dutch) 
company, indicate that the previous rule was as wide as that of the 
Act, in so far as the latter relates to bodies corporate. 

But whether or not its application to “any body of persons 
(whether corporate or unincorporate)”” marks an extension is a 
question less easy to solve. Its solution demands some little 
examination of the Daimler rule. This rule, to which legislative 
sanction is now given, involved a ‘‘ piercing of the corporate veil” 
quite inconsistent with the English theory of corporate person- 
ality, but considered essential for the effective prosecution of the 
war. Its history has been a curious one. It was adopted with 
enthusiasm both by the courts of common law and by the Prize 
tribunals, the consideration that its first enunciation by Lord 
Parker, though concurred in by Lords Mersey and Kinnear and 
‘approved by Lords Sumner and Atkinson, was quite obiter being 
entirely disregarded. And in the process of adoption it appears 
to have lost its pretended theoretical justification. For Lord 
Parker based his departure from the classic doctrine of Salomon’s 
Case? upon the distinction between the character in which a 
corporation holds property and that in which it enjoys its capacity 
to act. These he held not to be in pari materia. “In questions of 
property and capacity, of acts done and rights acquired or liabili- 
ties assumed thereby,” it was his opinion that “when the law is 
concerned with the artificial person, it is to know nothing of the 
natural persons who constitute and control it.’’8 The character 
in which property is held, which is a mere part of the energies and 
acquisitions of a corporation, is derived from the circumstances 
of its incorporation, which arise once and for all. But “the 
character in which the capacity to act is enjoyed and acts are 
done” is “a quality of the company itself, and conditions its 
capabilities and its acts.”?? This character is not static, being 
settled finally at the time of incorporation, but arises from 
“qualities of enmity or amity, which are dependent on the chances 


23 Ibid., at P. 344. 

2% 18 T.L.R. 116. 

% [1916] 2 A.C. 307, 339. 

* [1919] A.C. 993. The point of the propriety of the extension of the test 
was not, however, argued. 

37 [1897] A.C. 22. 

8 [1916] 2 A.C. 307, 344-5. 

2 Tbid., loc. cit. 
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of peace and war” and is determined by reference to the pre- 
dominant character of the individual corporators who are in 
control. Eminent writers have taken these words to mean that 
the Daimler test applies only where a question of trading with the 
enemy is involved, and thus not to cases where the issue is simply 
one of the liability of the goods of a prima facie friendly corpora- 
tion to seizure in prize as enemy property.® Such a conclusion is 
logical enough; yet it is startling. For it is apprehended that, so 
far as the “territorial test” of enemy character is concerned,: 
English law knows but one rule. There are not in this connection, 
unless the legislature has created them®l—and Lord Parker was 
of course dealing with the common law—different classes of 
enemies for different purposes. Thus it was not surprising that 
the Privy Council in The Hamborn??? and the Prize Court in The 
St. Tudno® cases where the issue was not one of trading with 
the enemy but of liability to condemnation in prize—‘‘ question 
of property,” that is—ignored the limitation. The result of this 
was, of course, to deprive the rule of its expressed foundation, 
the distinction between the character in which a corporation 
holds property and that in which it acts. Reflection would lead 
to the conclusion that this distinction is baseless: the continued 
holding of property is as much an act as any other. Moreover, as 
ancient authority shows,* it is an act struck at by the law relating 
to trading with the enemy as much as any other. 

In view of this impairment of its theoretical basis it may be 
seriously doubted ‘whether the Daimler rule, in its elaborated 
form, is good law. Its final adoption in the Act of 1939 is thus 
possibly a matter for regret. But it is criticism from another point 
of view which compels examination of the propriety of its exten- 
sion to unincorporate bodies. The rule, in the form in which it 
was known before the Act, constituted a “tampering with the 
central theory of corporation law.” It did not, of course, invo:ve 
a complete overthrow of that theory, being “restricted in its 
application to the time of war . . . and . . . not meant to affect 
the normal rules which accord to corporations a personality and 
rights of ownership entirely distinct from those of its share- 
holders.”% In the opinion of Sir William Holdsworth it emerged 
because of the absence of any power in the Crown to proceed 


# Cf. e.g. McNair in IV British Yearbook of International Law (1923), 44, 55. 
#1 Vide supra, p. 163. 
a ae A.C. 993. 
3 86 PI 

“u Mecs v. Hector, 3 Bos. & Pul., 113; Esposito v. Bowden, 7 El. & BL., 763. 
But Lord Parker, it should be said, distinguished these cases. 

# Decision of U.S.-Allied Arbitration Commission in the Standard Oil Com- 
pany Tankers Case, Annual Digest, 1925 -1926, Case No. 353, at p. 464. 
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against a limited company for trading with the enemy as it might 
have done against a common law corporation.* The facts of the 
Daimler case are too well-known to need any repetition, but a 
new light is thrown upon them when it is realised that, in theory, 
the party primarily engaged in trading with the enemy was not 
the Daimler Company but the Continental Tyre and Rubber 
Company, which had commerce with its—legally distinct—enemy 
corporators. In the light of this analysis it can be seen that the 
“control test” was fundamentally unsound. Undoubtedly some 
way must, for the sake of national safety, be found to deal with 
corporations of friendly register which are in fact enemies. But 
where the offending corporation is within the jurisdiction there 
can be no warrant for ignoring the character impressed upon it 
by its registration. And where it is not so within the jurisdiction 
then, if the question is one of trading with the enemy, the 
Statutory List is an adequate weapon of defence, or, if the question 
is one of the liability of its goods to confiscation as enemy property, 
the solution is not to be found in attacking the whole basis of 
English corporation law but either in applying those rules as to 
“adherence to the enemy” which are known to the Prize Court, 
or in examining what degree of recognition that Court accords to 
the personality of foreign corporations. 

Still less is there any justification for extending, as the Act 
purports to do, the “control test” to unincorporate bodies. It is 
evident from the foregoing sketch of the history of the Daimler 
rule that it was a device—and a clumsy and inconsistent device— 
for surmounting the difficulty that, in theory, a corporation, “can 
be neither loyal nor ‘islet SE, be neither friend nor enemy.’’3” 
It was designed to strike at bodies corporate whose trading with 
the enemy See in dealings—inevitable in the nature of 
things—with corpérators who happened to be enemies. Because 
the law could no¥ effectively apply penal sanctions to a corpora- 
tion trading with the enemy in this way, it took to brushing aside 
the veil of arfificial personality in order to see who the share- 
holders were, But, it is important to notice, having found these to 
be erfmies, the law dropped the veil again, declaring the cor- 
Potion to be itself an enemy. In view of the fact that the 
alings of a corporation and its members inter se consist largely 

in continuing acts of ownership and management, this process, 
- however regrettable in theory, is not particularly unjust. The 
main result achieved is a species of immobilisation of enemy 
property. This being so, it is impossible to criticise the adoption 







3 History of English Law, Vol. IX, pp. 71, 103-4. 
* Per Buckley, L.J., in the Dasmler case, [1915] 1 K.B. 893, 916. 
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of the same test by the Prize Court, which is also concerned with 
putting enemy property, as it were, out of circulation. But the 
moment it is applied to unincorporate associations it becomes ’ 
necessary to examine what are the relations of these bodies with 
the enemies who control them and to ask what is the result of the 
application of the test to them. For here there is no “corporate 
veil” to be lifted and dropped again. The association struck at 
has no distinct existence and is but a convenient collective name 
for the persons composing it. It cannot, therefore, trade with the 
enemy only by having enemies among its members; it is none 
other than its members and a man cannot, it is apprehended, 
trade with himself. Thus if the intention of the Act is to strike at 
unincorporate bodies having the same sort of relations with the 
_ enemy as do corporations with their (enemy) corporators its 
_ provisions are tautological. For it can only reach associations of 
persons who “‘under this section [are] enem{ies]” already! Some 
other species of relations with the enemy must, therefore, be in 
contemplation. What relation other than ownership and manage- 
ment can be held to be comprised in the term “control”? Lord 
Parker did not refer to any, and the Trading with the Enemy 
(Amendment) Act, 1918, which expressly defines an ‘‘enemy- 
controlled corporation,” admits of none. : 
It may perhaps be said that this is a narrow view and that the 
obvious intention of the legislature is to provide for the case of 
neutral associations in some way acting under the instructions 
of the enemy. Why, then, it must be asked, were neutral indi- 
viduals not dealt with similarly? And it must be remarked that 
this is a somewhat dangerous construction. Once, it is conceded, 
that. enemy “control” may ‘consist it~something less than 
management or predominant interest, the way is opened for an 
attack on almost any neutral firm which has anly sort of commerce 
with the enemy. An offence of “trading with * sociations which 
trade with the enemy” is created. In relation\{o corporations, 
this is of course what the decision in the Daiñgler case most 
illogically did. But that rule was dictated by special COR 
applying only to corporations and contemplated only à 
. sort of relation between the corporation and the enemy, na ely, 
the proprietorship of the latter in the former. Doubtless it US 
competent to the sovereign power to prohibit its subjects from 
intercourse with persons who trade with the enemy in any way; 
but it is unlikely that that was the intention of Parliament when 
enacting this particular provision. And it is certainly not com- 
petent to the sovereign power to make such persons enemies for 






38 8 & g Geo. V., ch. 31; 8. 13. , 
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purposes of prize also. It would be a gross abuse of belligerent 
rights if their goods were to be seized and condemned as enemy 
property. Thus, if the wording of the Act represents anything 
more than an imperfect formulation of the common law rule, it 
will have the unfortunate result of impairing that unanimity in 
the definition of an enemy which has been characteristic of British 
courts. If a strained construction is put upon the Act by the 
courts of common law in connection with trading with the enemy, 
there will always be a tendency for the Prize Courts to follow 
suit, as the history of the Daimler rule shows. Any yielding to this 
tendency would, in the present instance, be most prejudicial to 
the reputation of the Prize tribunals. 

In this connection it must finally be remarked that the 
wording of the Act, considered as a mere statement of the Daimler 
rule without amplification, is open to criticism. For a corporation 
incorporated under the laws of a neutral State which is wholly 
under the control of bona fide neutrals but which carries on business 
in enemy territory is an enemy at common law because, to use 
the words of Lord Parker, “its agents or the persons in de facto 
control of its affairs, whether authorised or not, are resident in 
an enemy country. . . .” But the particular formulation of the 
“control test” contained in the Act would appear to preclude its 
operation in this case. The common law, through the mouth of 
Lord Parker, says that a corporation is an enemy if it has agents 
resident in enemy territory. But the Act holds it hostile only if it 
is itself “controlled” by enemies. No doubt the effect of this 
difference is in practice small, but it is as regrettable as is the 
application by the Act of-the_‘‘control test” to unincorporate 
bodies. In this case, however, the scope of the old rule, which will 
still apply in Prize, is not narrower but wider.*® 


II. Enemy Character of Individuals 


The original text of the Act of 1939 mentions but one class of 
enemy individuals, namely, those who are “resident in enemy 
territory.” And it is expressly provided that no one is to be 
deemed to be an enemy “by reason only that he is an enemy 
subject.” Clearly, therefore, the rule of the Act is narrower than 


.5 [1916] 2 A.C. 307, 345. 

4 This defect has to some extent been remedied by the amendment of s. 2 
in accordance with para. 3 (2) of the Defence (Trading with the Enemy) Regula- 
tions, 1940, S.R. & O. No. 1992. The effect of the amendment, as to which vide 
tnfra, would appear to be to make the corporation of the example also an 
enemy, but only as respects its business in enemy territory. Lord Parker did 
not discuss the case of a corporation having agents in enemy territory but also 
carrying on business elsewhere. But the common law rule would presumably 
be the same. Vide infra, p. 173. 
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that of the common law, the most popular expression of which is 
to be found in the following passage of the judgment of the Court 
of Appeal in Porter v. Freudenberg: “For the purpose of deter- 
mining civil rights a British subject or the subject of a neutral 
State, who is voluntarily resident or who is carrying on business 
in hostile territory, is to be regarded and treated as an alien enemy 
and is in the same position as a subject of hostile nationality 
resident in hostile territory.’’4! In so far as relates to persons 
“carrying on business” the Act has, however, been amended; 
now ‘‘as respects any business carried on in enemy territory, any 
individual or body of persons (whether corporate or unincorporate) 
carrying on that business” is also to be deemed an enemy.*? How 
far this amendment reproduces the common law rule is a question 
which must be examined later. Meanwhile it is to be noticed that 
the passage cited above is not exhaustive as to who are enemy 
individuals at common law, nor even accurate as far as it goes. 
Thus even a faithful and complete reproduction of its substance 
must inevitably have produced a different rule. 

The traditional doctrine of all nations was that every subject 
of an enemy State was an enemy. In England, “with the growth 
of commerce and greater tenderness to private property’ this 
came to be modified in two ways. The consideration that private 
property as such was not a proper object of attack in public wars 
occasioned the development of the rule that an enemy subject 
resident in British territory or trading there with the licence of 
the Crown was not to be treated as an enemy. The exceptional 
nature of this benevolence to individuals is apparent from the 
stress laid on the necessity for a royal licence. So, even as late as 
1915, the Courts, in holding that the “odious plea” ‘would not 
avail against a resident enemy subject, were constrained to imply 
such a licence from the fact that the plaintiff had been permitted 
to remain in the country.“ Secondly, the increase in the impor- 
tance of trade as a source of the sinews of war caused British 
and neutral nationals resident in enemy territory to come to be 
regarded as enemies. This was the position at the time when the 
case of Porter v. Freudenberg arose. But it did not justify such 
generalisation as that “The test of a person being an alien enemy 
is not his nationality but the place in which he resides or carries 


41 [1915] 1 K.B. 857, 869. | 
41 Para. 3 (a) of the Defence (Trading with the Enemy) Regulations, 1940, 
S.R. & O. No. 1092. 
43 Per Scrutton, L.J., in Tingley v. Müller, [1917] 2 Ch. 144, 172. 
_ # Princess Thurn und Taxis v. Moffit, [1915[ 1 Ch. 58. For examples of earlier 
cases see Alciatoy v. Smith, 3 Camp. 245; Alcinous v. Nigreu, 4 El. & BL., 217. 
4 The Harmony, 2 C. Rob. 322. Cf. Bynkers hoek Quaestiones Juris publici, 
i. 3, fin. . .. 
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on business.” For the ancient test of allegiance, i.e. nationality, 
had not been abandoned. While in the case of a British or neutral 
subject resident in enemy territory, ‘‘something more than mere 
verbal declaration, some solid fact, showing that the party is in 
the act of withdrawing, has always been held necessary”’ to 
prevent his being treated as an enemy, the mere fact that war has 
overtaken him in a hostile land will possibly not be conclusive as 
to his character. Conversely, enemy character will still tend to 
cling to individuals of hostile allegiance though they are not 
actually resident in enemy territory. It is not enough that they 
should not be so resident, nor that they are resident elsewhere. 
The truth is more nearly approached when it is said that the 
test of enemy character is “commercial domicile” : every British 
or neutral subject who has or retains a commercial domicile in 
enemy territory is an enemy; and every enemy subject who has 
or retains a friendly commercial domicile is a friend. By that 
phrase is not meant civil domicile, which consists in such per- _ 
manent residence in a country as makes that country a person’s 
home, and which is gained by taking up residence with the 
intention of remaining. Commercial domicile—the term is equally 
applicable to persons not engaged in trade—consists rather in 
“such a residence in a country for the purposes of trade or other- 
-wise as makes a person’s estate form part of its resources.” It 
may thus be acquired by residence with no intention of leaving 
shortly, and yet is not constituted by the mere fact of residence 
or presence. Thus, in The Rostock,5 though a German subject 
had carried on business in Ceylon for five years and had actually 
resided there in a hired house for three years, the Prize Court of 
Egypt refused to consider him as having a friendly commercial 
domicile because he had once returned to Germany for four 
months. Whether the English courts would take the same view 
and would treat an enemy subject in England as an enemy unless 
he had a commercial domicile here is uncertain, but there are 
indications to that effect in Tingley v. Müller Si Equally, the 
rules relating to the loss of commercial domicile differ from those 
applying to civil domicile. The latter can only be lost by aban- 
donment animo et facto, but the former is divested more easily. 
. That this should be so when the enemy subject visits his own 
country is reasonable because “the native character easily reverts, 


“ Porter v. Freudenterg, [1915] 1 K.B. 857 (headnote). 
4? Per Lord Stowell in The President, 5 C. Rob. 277, 280. 
# Dicey, Conflict of Laws (2nd edn.), p. 741. 

# Dicey, op. cit. (3rd edn.), p. 812. 

50 1 B, & C. P.C. 523. 

1 [1917].2 Ch. 144, 179. 
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Z and... it requires fewer circumstances to constitute domicile in 
. the case of a native subject than to impress the national character 
on one who is originally of another country.” But it is a little 
unjust where he merely goes to another neutral country, because 
- of the peculiar rules as to the effect of loss of commercial domicile. 
When a civil domicile of choice is lost and a new one is not 
acquired, that which reverts is the domicile of origin, which is 
not necessarily the nationality of the de cujus. Only when no 
domicile of origin can be discovered will his nationality, as such, 
be looked to. In the case of a commercial domicile, however, the 
character which reverts is that which is given by allegiance. Thus, 
in The Flamenco, The Orduna, where a German subject had 
abandoned a neutral commercial domicile in order to go, not to 
Germany, but to another neutral country, he was held to be an 
enemy. This divergence is due in part to the survival of the ancient 
and natural thesis that nationality is decisive of enmity and in 
part to the fact that the onus of proof of friendly character is on 
the person alleging it. In prize, if the captor can show the claimant 
to be an enemy “by birth or by domicile,” it is for the latter to 
prove that, in the one case, although he is an enemy subject he 
has a friendly domicile % or in the other, that he has some special 
claim to indulgence. Similarly at common law, when the plea 
of alién enmity is raised, it is for the plaintiff to prove that he is 
not an enemy.* And the same is the case in criminal proceedings 
in respect of the offence of trading with the enemy, for “Otherwise 
a British subject is justified in trading with a German, wherever 
found, unless it can be proved that the German is resident or 
carrying on business in Germany, a position which, in view of the 
very various and dubious purposes for which a German may at 
present be found outside, seems a very dangerous one.’’®” 

No considerations as to the incidence of the onus of proof will, 
however, operate so as to make the rule of the Act as wide as that 
of the common law. To enact that it is an offence to have com- 
merce with individuals resident in enemy territory cannot put 
upon the subject the obligation of proving that he is dealing with 
no person who is there resident, still less that the persons with 
whom he is in fact dealing are not merely not so resident but even 
domiciled elsewhere. The only rule as to proof introduced into 
the statute—to the effect that in any proceedings thereunder the 


53 Per Lord Stowell in La Virginie, 5 C. Rob. 98, 99. 
5 r B. & C.P.C. 509. 
s The Antares, x B. & C.P.C. 261. 
55 The Bernon, 1 C. Rob. 86, 102. 
. 58 Harman v. Kingston, 3 Camp. 150. 
8? Per Scrutton, L.J., in Tingley v. Müller, [1917] 2 Ch. 144, 175. 
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fact of dispatch of a document addressed to a person in enemy 
territory shall create a rebuttable presumption that the addressee 
is an enemy—tends to increase rather than to diminish the 
divergence between the Act and the pre-existing rules relating to 
the enemy character of individuals.8 For in this instance there 
is a wide and serious divergence ; its theoretical implications have 
been discussed already, and its immediate and practical con- 
sequences are sufficiently clear from the words of Scrutton, L.J., 
in Tingley v. Müller cited above. 

Had the text of s.2 not suffered an alteration through the 
introduction of a second category of enemy individuals—persons 
carrying on business in enemy territory—the gap would have been 
even wider. This belated provision does not, of course, bring the 
Act into line with the common law in the matter of commercial 
domicile—loosely styled “residence” in Porter v, F reudenberg. It 
has now to be seen whether it does so in relation to the carrying 
on of business in enemy territory without residence there. In 
view of the qualification in the Act that this activity affects the 
persons responsible with enemy character only ‘‘as respects” any 
business so carried on, there might appear to be a gap here also. 
For no such limitation was mentioned in Porter v. Freudenberg. 
But in this instance the draughtsman appears to have avoided an 
inaccuracy in the definition laid down in that case and to have 
reproduced the customary rule exactly. In The Manningtry® 
Sir S. Evans, P., adverted to the same qualification in these 
words: “Apart from a commercial domicile by residence, the 
property of a person may acquite a hostile character, indepen- 
dently of his national character or his personal residence. If a 
person be a partner in a house of trade in an enemy’s country, he 
is, as to the concerns and trade of that house, deemed an enemy.” 
The same view is expressed with equal clarity in the judgment of 
the Privy Council in The Anglo-Mexican. Such authority is too 
respectable to be gainsaid, and it must be admitted that, in regard 
to individuals carrying on business in enemy. territory while 
residing elsewhere, the Act has made no innovation 81 

Yet it is not without interest to notice that before the last war 
the restriction of the effects of enemy character in this case was 
not at all clearly established. The two cases mentioned had to do 
with the question whether the property of persons of friendly 


5 S. x (34) of the Act; this was added to the original in virtue of para. 2, 
sub-para. (3) of the Defence (Trading with the Enemy) Regulations, 1940. 

5 [1916] P. 329, 339-40. 

6° [1918] A.C. 422, 425. 

*! As is the position at common law of corporations similarly engaged vide 
Supra, p. 171. 
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_ nationality trading in enemy territory is to be treated as good 
prize immediately upon the outbreak of war, or whether such 
persons are to be allowed a period of grace in which to dissociate 
themselves from the enemy. In each a distinction was drawn 
between persons with an enemy commercial domicile, who are 
not allowed that privilege, and persons with a mere enemy house 
of trade (i.e. who are carrying on business in enemy territory 
without residence), who are. The authority relied on in regard to 
the treatment of the former category was the decision of the 
. majority of the United States Supreme Court in The Venus. 
Unfortunately for the validity of that authority, however, the 
Supreme Court appears in that case to have regarded a subject 
of one belligerent domiciled in the country of the other as an enemy 
only “with reference to the seizure of so much of his property 
concerned in the trade of the enemy, as is connected with his 
residence”; this view is, of course, quite untenable. Moreover, 
this statement, and declarations to the same effect in The Manning- 
try and The Anglo-Mexican are mere obiter dicta. For no property 
of the claimants unconnected with an enemy house of trade was in 
any of these cases before the court, so that the question of its 
fate was academic.“ The only decision which really supports the 
rule is that of Lord Stowell in The Portland. There vessels 
belonging to the same owner but having nothing to do with his 
enemy house had also been captured and were released because 
that great judge denied that he knew of any case or “of any 
principle, that could support such a position as this, that a man, 
having a house of trade in the enemy’s country, as well as in a 
neutral country, should be considered in his whole concerns as an 
enemy’s merchant, as well in those which respected solely his 
neutral house, as in those which belonged to his belligerent 
domicile.” Even here the proposition is somewhat impaired by 
the fact that, it being considered that the claimant had effectually 
bidden an aeternum vale to his enemy partners, the rest of his 
property was also released. The issue is in all cases much confused 
by the imprecision of the terms commercial domicile and house 
of trade. The former term, which appears to have been first used 
by Marshall, C.J., in his dissenting judgment in The Venus,” was 
never employed by Lord Stowell, though he was obviously familiar 
with the concept it connotes. On the contrary he tended to apply 

63 8 Cranch 253, 280. 

6 The Manningtry, [1916] P. 329, 339. Cf. McConnell v. Hector, 3 Bos. & Pul. 
113; The Anglo-Mexican, [1918] A.C. 422. 

& Cf. also The Ann 1 Dods. 221. 

© 3 C. Rob. 41. 


e Ibid., at pp. 44-5. 
67 8 Cranch. 253, 297. 
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the word domicile to a house of trade, as in the passage cited from 
his judgment in The Portland, in which case the claimant was 
clearly “‘domiciliated” in’ neutral territory.6 The use of the 
expression “constructive residence” as synonymous with house 
of trade by Washington, J., in The Venus did not help towards 
clarification. One thing, however, emerges clearly. The doctrine 
that an enemy house of trade affects its neutral domiciled owner 
with enemy character only as regards the concerns of that house, 
if it exist at all, is known only to the Prize Court. Its explanation 
is probably to be found in the use which that court makes of the 
rules relating to the enemy character of individuals. Jurisdiction 
in prize is essentially in rem and a court of prize pays attention 
to individuals only in virtue of the rule that the character of goods 
and vessels is determined by the character of the owners, But 
the latter rule is not without exceptions. It does not, for instance, 
apply to goods captured in transitu, the property in which is to 
pass to enemies only on delivery; there is here a corollary that 
“capture constitutes delivery.” Nor does it apply to neutral- 
owned produce of enemy soil. The rule that the goods of an 
enemy house of trade are condemnable, whosoever the owners, is 
but one more exception to the general prima facie test of domicile, 
comparable to the others mentioned, and also to the now defunct 
Rule of the War of 1756. All are equally dependent on that 
“doctrine supported by strong principles of equity and propriety 
that there is a traffic which stamps a national character on the 
individual, independent of that character which mere personal 
residence may give him.” These principles of equity and pro- 
priety are, however, satisfied when the goods connected with the 
forbidden traffic are condemned. A Court of Prize is, by reason 
of the real nature of its jurisdiction, not interested in the indi- 
viduals engaged in that traffic nor concerned in fastening upon 
them a general enemy character. Though where a person has 
interests in both an enemy and a neutral house of trade and the 
transactions between the two are mixed up, the Court will not 
undertake to unravel the tangle; that is the duty of claimants 
and, if they fail in it, they must suffer the consequences.71 
Other jurisdictions, on the contrary, are concerned with 
enemy individuals as such. Thus courts having to deal with the 


country, whatever the local residence of the owner may be.” 
70 Per Lord Stowell in The Vigilantia, 1 C. Rob. 1, 15. Cf., Wheaton, Elements 
of International Law (8th edn., Classics of International Law Series), pp. 352-3. 
7 The Posteiro, 3 B. & C.P.C. 275, 288. 
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offence of trading with the enemy must know who are enemies. 
-There appears to be no evidence as to whether the Court of 
Admiralty, which had most to do with the question because of 
the geographical position of England, held it to be an offence to 
have any intercourse whatsoever with the possessor of an enemy 
house of trade. It is, therefore, uncertain whether the Act of 1939 
has altered the law by adopting the limitation, observed by the 
Prize Court for reasons of mere lack of concern, of the effects of 
the character fastened on him to the business of the enemy house. 
In Porter v. Freudenberg and in the Daimler case, where words 
were used which gave no hint of the acceptance of any such 
limitation in regard, respectively, to the definition of an enemy 
for purposes of the right to sue and the avoidance of contracts, 
the point was not argued as it did not directly arise even with 
respect to these matters.” 


IV. The Statutory List 


In s. 2 (2) of the Act of 1939 provision is made for the issue of 
the Statutory List. This device is, of course, no innovation for 
it was first used in 1915. But the authority to place names upon 
it which, under the Trading with the Enemy (Extension of Powers) 
‘Act of the latter year,” was exercised by means of a Royal 
Proclamation or by Order in Council made on the recommendation 
of a Secretary of State, is now vested in the Board of Trade. In 
terms that authority is now wider than it was during the period 
of the last war. For, whereas in virtue of s. x (x) of the Act of 
1915, persons or bodies, not being persons or bodies residing or 
carrying on business solely within British territory, might be 
“black-listed” on grounds of enemy nationality or association, it 
is now theoretically competent to the Board of Trade to list the 
name of any person in any place, for any reason. It would be 
no departure from the letter of the law to list the names of all the 
residents, however loyal, of Belgrave Square and thus make it a 
criminal offence for anyone to supply them with the means of 
sustenance. Yet there can be no doubt that this power is meant 
to be exercised upon the same principles as were expressly 
prescribed in the Act of 1915, and its apparent lack of limits can 
be accounted for on two grounds. Firstly, experience of the Great 
War showed that it was often inexpedient to reveal the principles 
on which the list was drawn up, or even the fact of the inclusion 
of a particular name in it. Thus in administrative practice to-day 
a distinction is drawn between the “Statutory List,” which is 


73 Supra, pp. 175 and 171. 
1 5 & 6 Geo. V. c. 98. 
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published, and the “black-list,” which is kept secret from the 
- persons upon it. The former has many gaps, and its latest con- 
solidated issue does not contain the name of a single person or 
firm in the United States.4 Secondly, the fact that there are now 
portions of British territory which are not subject to the Parlia- 
ment of Westminster and which need not co-operate in measures 
against an enemy makes it desirable that there should be a means 
of preventing intercourse with inhabitants of such autonomous 
territories who are adhering to the enemy. Apart from the looser 
formulation which these considerations dictate, the new provisions 


"respecting the Statutory List do not differ from those of the 


Act of 915. . 

But to rest content with this statement would be to beg the 
whole question of the relation of the Act to the customary law. 
It is necessary to go further and to inquire how far persons named 
in the List are otherwise enemies. Are they, for instance, enemies 
for purposes of prize? Assuming the principles upon which a 
name was included under the Act of 1915 still to apply, there is 
good ground for considering this to be possible. The List cannot 
be regarded as applying proprio vigore in relation to anything but 
the statutory offence of trading with the enemy, because it is 
expressed to be relevant solely for the purposes of the Act. But 
it is to be remembered that the persons named in it, ex hypothesi 
under the Act of 1915 and in all probability still, are persons of 
“enemy nationality or enemy association.” And in connection 
with the first category of these it is also to be recalled that, while 
domicile is the prima facie test of enemy character, the grand 
principle is still allegiance. The British Courts will not, indeed, 
treat a person as an enemy by reason only that he is an enemy 
subject. There would, however, be nothing improper in their so 
doing from the point of view of the law of nations; Prize tribunals 
of other countries, notably those of France, have adhered rigidly 
to the test of nationality. As has already been seen, even the 
British Courts will apply it in default of proof of friendly com- 
mercial domicile. If, therefore, enemy subjects are included in it 
not merely on grounds of nationality but because of suspicion 
that their trade or estate has not become wholly part of the 
resources of the country of residence and is in fact still at the 
service of the enemy, there seems no reason why the Prize Court, 
and the common law courts for the matter of that, should not 
treat the List as creating, as regards such persons, a prima facie 
presumption of general enemy character, capable of rebuttal. 
For, even within the sphere in which it has binding force, the List 


™ 1940, S.R. & O. No. 1499. 
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has the appearance of being a reminder to merchants as to who are 
enemies rather than of creating a new class of enemies. 

Tts use in the manner suggested in relation to non-enemy 
subjects would seem, at first sight, to be more objectionable. An 
individual of friendly nationality cannot, it is true, possess a 
hostile commercial domicile.without residence, at one time or 
another, in hostile territory. If he merely has an enemy house of 
trade he is an enemy only as respects his interest therein. Trading 
to and from the enemy’s country is permitted even to a British 
subject domiciled in neutral territory. But possession of an 
enemy commercial domicile is not the only circumstance which is 
capable of affecting a friendly subject with general enemy 
character. This appears clearly from the decisions relating to that 
particular circumstance. The theory was that the acquisition of 
such a domicile amounted to temporary naturalisation in the 
country of residence; often it involved naturalisation in fact, as 
. the importance attached in earlier cases to ‘‘Burgerbriefs” 
shows. This process of reasoning is well brought out in the 
judgment of Sir James Marriott in The Postilion (1779). The 
report says: ‘The ground of the decision was that a national of 
Hamburgh, resident in France, would have his property con- 
demned by the law of nations as an adopted Frenchman pro hac 
vice; and so the King’s declaration of reprisals expresses it, that 
the ships and goods of persons inhabiting the territories of the 
French king shall be subject to reprisals; and therefore the same 
equity operates the other way, that a Frenchman, resident at 
Hamburgh, shall be considered as a Hamburgher, and have the 
advantages of protection, . . 77 And there were cases of a 
different sort where the same presumption of assimilation to the 
position of a foreign subject arose without there being any element 
of residence or domicile in the foreign country. For instance, in 
The Embden, Lord Stowell said of a Prussian national: “he is a 
single man who has established no domicil by family connections ; 
and in his own person he has been employed constantly for ten 
years in trading from Amsterdam to Greenland; by such an 
occupation he is divested of his national character, and becomes, 
by adoption, a perfect Dutchman.”?8 The rule was that wherever 
there was an “‘hostile adherence and a commercial adherence,’’”® 
whether consisting in commercial domicile or something else, the 


78 Opinion of A-G. Northey, temp. Queen Anne, cited in Chalmers, Opinions, 
Vol. II, p. 363; The Danous, 4 C. Rob. 255 n. 

% aa The Ann, 1 Dods. 221, 

7 Hay & M. 245. 

™ x C. Rob. 16, 17. 

® McConnell v. Hector, 3 Bos. & Pul. 113, 114. 
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person responsible was treated as an enemy for all purposes. But 
where the line between adherence to the enemy and a mere enemy 
house of trade was drawn is not certain. Such acts as engaging 
in a trade not open to foreigners in time of peace or accepting an 
enemy safe-conduct apparently affected merely the adventure. 
But full participation in the enemy’s coastwise trade® or sailing 
under his colours® seems to have invested the neutral individual 
with full enemy character. But it is perhaps impossible to go 
further than to say that the general principle is that, whereas 
neutrals may trade in all manner of goods with either belligerent, 
subject only to the risk of confiscation of the adventure, if they 
“mix in the war” they do so at the risk of losing altogether their 
neutral status®? To the extent that the expression “enemy 
association” used in the Act of 1915 is synonymous with the term 
“adherence to the enemy,” persons whose names are included in 
the Statutory List on grounds of their enemy association are 
enemies also at common law and for purposes of prize. But if the 
term “enemy association” is any wider than this difficulties are 
likely to arise from any reliance on the List by the Prize Court. 
It would be contrary to international law to treat, for instance, a 
neutral subject as being in all respects an enemy merely because 
he traded with the enemy. That consideration need not, however, 
deter the Courts from treating mention in the List as a circum- 
stance to be taken into account in determining the character of an 
individual. For there is no question that, in a proper case, a 
neutral national may be treated as an enemy. And in this con- 
nection it is to be noted that there is considerable authority for 
the view that the application of the Daimler test to companies 
incorporated under the laws of neutral States is “no abuse of a 
belligerent right.’’® 


V. Summary 

The following propositions are offered by way of a summary 
of the divergences between the definitions of the various classes 
of enemies which are laid down in the Act of 1939 and those which 
were developed in the courts of common law and of prize— 


(1) While in general the Act and the common law agree in 
designating as enemies both States at war with the Crown and the 
sovereigns of such States, there was formerly some doubt as to the 


-© Dispatch of Lord Howick, dated 1807, cited in Mahan, Some Neglected 
Aspects of War, p. 191. 
St The Rebecca, 11 Acton 119; The Hart, 3 Wall. 559. 
83 Cf, decision of Chase, C.J. in The Bermuda, 70 U.S. 200, 205. 
* Cf. Hyde, International Law, Vol. II, s. 796. 
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position of the latter in regard to the liability of their property in 
England to confiscation. 

(2) Whereas the Act makes enemies corporations registered 
in or under the laws of a State at war with the Crown, the rule of 
the common law was possibly wider, extending also to corpora- 
tions registered in enemy-occupied territory. 

(3) Though the Act has adopted in principle the rule in the 
Daimler case it has formulated it differently. Thus, while at 
common law a corporation is an enemy if it has agents resident 
in enemy territory, under the Act it is affected generally with 
enemy character only if it is itself controlled by persons there 
resident. Further, though with what effect it is doubtful, the Act 
extends the same rule for the first time to unincorporate bodies. 

(4) Whereas at common law the general test of enemy 
character of individuals was commercial domicile, the Act adopts 
that of residence, coupling therewith the conception of the enemy 
house of trade, previously known only in prize law and only as a 
test of the enemy character of goods. Thus, while at common law 
an enemy subject not resident in enemy territory was not per se 
a friend, the Act now produces that result. Similarly, while a 
person carrying on business in enemy territory without being there 
resident was not previously, so far as can be ascertained, an enemy 
for purposes other than prize, he is now an enemy for the purposes 
of the Act, but only as respects his enemy business. Yet, while a 
body corporate incorporated in friendly territory but having 
agents in enemy territory has hitherto been treated as being 
wholly an enemy, under the Act such a body is an enemy only as 
respects the business of its hostile agency. 

(5) Whereas under the Trading with the Enemy (Extension of 
Powers) Act, 1915, it was incompetent to the authorities to place 
upon the Statutory List the name of any person or body of 
persons being a person or body residing or carrying on business 
solely within British territory, the new Act removes that 
limitation. 

CLIVE PARRY. 
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THE CONCEPT OF LEGAL CERTAINTY 
A PRELIMINARY SKIRMISH 


“CNEEING that I cannot choose any subject of great 
S utility or pleasure, because my predecessors have taken 
— as their own all useful and necessary themes, I will do 
like one who, because of his poverty, is the last to arrive at 
the fair, and not being otherwise able to provide himself, 
chooses the things which others have already looked over and 
not taken, but refused as being of little value. With these 
despised and rejected wares—the leavings of many buyers— 
I will load my modest pack, and therewith take my course, 
distributing not indeed amid the great cities, but among the 
mean hamlets, and taking such reward as benefits the things 
I offer.”! 


This is by way of apology for adding a small drop to the flood 
of writings in which one approaching the problems of the place 
of law in society, and the judicial function, must now struggle. 
They are problems of compelling interest and importance to the, 
present generation; but the material at the disposal of the writer 
grows much less rapidly than that in other more specific branches 
of the law. The observed phenomena in a legally organised 
society and in its judicial machinery have, for the purposes of 
the legal theorist, been virtually constant for some length of 
time. The progress made in their study has been by method 
rather than by material, and the multiplication and expansion of 
such sciences as sociology and psychology has made significant 
contributions. In America, especially, the inadequacy of the old 
and essentially English legal forms has compelled courts, and 
therefore also publicists, to cast about for suitable matter on 
which to found a new jurisprudence. Many of the acutest thinkers 
of the times have joined in the quest, and its urgency is obvious. 
With a separate series of reports for each of forty-eight juris- 
dictions, and with a nation-wide system of federal courts super- 
imposed, what hope is there for stave decisis in the welter of 
authorities which confronts the unfortunate practitioner?? 


1 Leonardo da Vinci, Notebooks (New York, 1939), p. 57. 
- * For a proper discussion of this subject see Goodhart, ‘ Case Law in England 
- and America,” 15 Cornell Law Quarterly, 173, reprinted in Essays in Jurisprudence 
. and the Common Law, p. 50. The author emphasises five reasons for the trend 
away from the English doctrine of precedent: (1) The uncontrollable flood of 
American decisions; (2) The predominant position of constitutional questions 
in American law; (3) the American need for flexibility in legal development; 
(4) the method of teaching in American law schools, and (5) the restatement of 
the law by the American Law Institute. The first three reasons are the real ones, 
and the last two their consequences. The civilian system, as exemplified in 
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Given time, diligence and Shepard’s citations, it should be 
possible to find authority both for and against almost any pro- 
position which could be stated. It is no wonder that lawyers 
desire to escape a labour that is so vast and from which the results 
are so precarious. 

Nor has the American judge, even if offered citations in a 
more or less tractable form, the disposition to regard them as 
they have been regarded in the country where the system was 
born and developed—a country where the judicial system has 
been built on the accretions of centuries of social experience, 
where changes have been slow, and where the absence of geo- 
graphical difficulties has made possible great administrative 
solidity and a closely-knit central judicial system. It could only 
be a miracle if such a system could continue unchanged in a 
country of such kaleidoscopic aspect as the United States. It is 
a country where political parties are still sectional, not yet 
social; where the last decade has seen migrations of the populace 
which show that, though there is no longer a moving geographical 
frontier, many economic boundaries are still uncharted; and 
where huge distances, coupled with nearly every varying degree 
of climatic conditions, make the most pointed possible contrast 
with the little, long-settled and homogeneous island where the 
common law took root. In short, conditions in the United States 
demand the cultivation of an indigenous jurisprudence, and not 
the transplantation of some product of another clime. 

But the transplantation, in form at least, has taken place; 
and we must therefore observe the changes by which new shoots 
can be engrafted on the old stock. It is in the method of observa- 
tion that some caveat is thought necessary here, for the purpose 
of this essay is to defend legal concepts in general, and common. 
law traditions in particular, against inferences from special 
situations which are put forward as if of universal validity. The 
imperfections of human observation and judgment are such that, 
for much of our thinking, the laws of causation go by the board. 
We see the effect first, we search for the reason afterwards—the 
former, ex hypothesi, is certain, the latter is not; and it is too 
often true that the effect does more to explain the cause than the 
cause to explain the effect. So it is with these legal changes: 
. they are seen, and they must be rationalised. Let us pay our 





France, is also discussed, and the American trend in this ‘direction is observed. 
The constitution of the United States has clear affinities with a code of the 
French type, as it leaves wide scope for judicial “interpretation”; and the case 
law which has filled in its interstices reflects the French concept of precedents 
as consisting only in bodies of cases and not in individual decisions. 
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respects to this valiant activity, but bear in mind which parts 
of it are fact and which conjecture. 

Another note on method: we shall have to face the conflicting 
attitudes of idealists and realists, and ask (a) what is the purpose 
of law in society? and (6) to what extent, in actual practice, can 
law fulfil that purpose? It is always difficult to know to what 
extent an unfavourable answer to (b) may go without making 
necessary an alteration of (a); and this is the point at which 
opinions are most likely to diverge. The answer to (6) will, it is 
certain, be in some degree unfavourable; but it is no less certain 
that this will not necessarily impugn (a). Indeed, once (a) becomes 
a datum, it can be asked whether any incompatibility in (6) can 
justify modification® It is pure guesswork where the line should 
be drawn, if it should be drawn at all; and those who make most 
of the guesses are in a very special relation to the subject they 
study. They are mostly lawyers who devote much of their lives 
to wrestling with the imperfections and conflicts that arise within 
their legal system, and they are naturally tempted to overem- 
phasise these—as a doctor, in constant contact with illness, 
might despair of the health of the human race, or a psychiatrist 
despair of its sanity. 


A. The Purpose of Law in Society 


What follows here is either so trite as to make further repeti- 
tion of it tedious, or else so controversial that it is presumptuous 
to treat it so summarily—and I am not certain which. Law exists 
to ensure the order which the forces in control of a society desire 
to impose. Its object is uniformity of action, so that one member 
of the society may know how, in certain circumstances, another 
is likely to behave, this being the essence of security. Sub- 
sidiary to the concept of order is that of justice; for society needs 
first stability, and secondly (though this is a marked refinement) 
the kind of stability that gives a measure of protection to all its 
members. Justice in law is a quality which cannot be explained 
except by reference to some further value, and that value is set 
by whatever general opinions happen to be current in the society 
of the moment. These opinions, of course, will vary greatly from 
time to time and from person to person. To say that a rule is 
“just,” like saying that it is “good,” involves at once the enquiry 
as to what is its purpose, and as to whether it fulfils it. It is 
merely to say that, as a means, it is appropriate to the end 


3 Compare Mr. Justice Holmes’ sophistry: “It often is a merit of an ideal 
to be unattainable. Its being so keeps forever before us something more to be 
done, and saves us from the ennui of monotonous perfection.” Collected Legal 
Papers, 242-3. 
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proposed. The idea of justice and the idea of law are both equally 
the products of social conditions, and though they are generally 
concomitant they are by no means necessarily so. Many laws are 
thought to be unjust by greater or smaller sections of the popula- 
tion; many can only be connected with “justice” by an exercise 
in mental gymnastics, while their purpose of ensuring order and 
uniformity is sufficiently clear.4 For a rule of law, ex hypothesi, 
requires that certain people shall act, or forbear to act, in a certain 
way; and if it did not do so it would not be a law. But no one 
to-day would suggest that a rule is not law purely because it is 
considered by most to be unjust. We may not, ostrich-like, 
deny the existence of what we do not wish to see. 

Law then is an ancillary or adjective science, concerned not 
with the problem of how a man can best live, but with the pro- 
vision of a secure environment within which he can live as he 
pleases, provided he allow his neighbour to do the same.* There 
is of course the modern tendency (happily less prominent in 
democratic countries than in others) to more and more govern- 
mental interference in regions which used to be thought the 
preserves of individual enterprise. But this tendency, though its 
pace has been accelerated in present-day society, has been oper- 
ative ever since law has been known, and its presence does nothing 


4 Of this last type are most road and river traffic laws, housing and sanitary 
laws, local bye-laws, etc. Behind these is the assumption that it is immaterial 
what people may do so long as they all do the same thing. The widening activities 
of government departments call for more and more legislation of a purely 
regulatory character. 

5 Dean Pound (Law and Morals, p. 35, 0. 68) quotes Duguit as saying “An 
act contrary to right (droit) cannot give rise to a right (droit) even by the omni- 
. potence of a law (loi). But read in its context (Traité de Droit Constitutionnel, . 
and ed., p. 157) the statement is surely not a general one. Duguit is arguing the 
special question, in French law, whether a delict or quasi-delict will give a 
personal right of action to the injured party. He does not seem in any way 

- concerned with morals. 

6 Mr. J. L. Parker, in the 9th edition of Salmond on Jurisprudence, p. 72, 
writes of the theories of Kant and the English utilitarians: “The doctrine may 
be true and is still widely supported by popular Anglo-American thought; 
although in its cruder utilitarian form, and in economic spheres it has few 
theoretical supporters. In any case it requires to be proved, and one of the chief 
reasons for the revival of interest in Natural Law theories is the increase of 
doubt whether it is true, or whether perfection and/or happiness are not to be 
sought, rather in some degree of subordination of the individual and absorption 
of his will and desires in large collectivities, not merely as means to necessary 
order, but for the better fulfilment of his nature, and if so what rules govern the 
limits, if any, within which such absorption is desirable, how far one group be 
the sole or supreme higher-whole in which the individual should merge, and what 
basis can be found for the claims of such higher-wholes.’’ If the value of utili- 
tarianism must be “proved,” this can hardly be done except by historians— 
and their conclusions are only persuasive evidence for the present or future. 
The principle of “live and let live” is surely sufficiently dominant in modern 
thought, and particularly in modern legal thought, to let pass without question. 
What was said by Bramwell, B., in Bamford v. Turnley (1862); 3 B. & S. at pp. 
82 ff., is still very much alive—see Hollywood Silver Fox Farm, Lid. v. Emmet, 
[1936] 2 K.B. 468. 
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to alter the fact that law consists of negative rather than positive 
rules.’. The lawyer helps to set the stage for the drama of life— 
he contributes little to the play. 

“ Justice” is indeed a term susceptible of many meanings, and 
it is by their confusion in a single word that it has come to be 
regarded as part of the essence of law. In so far as it means 
“equality,” “impartiality” or “uniformity” it has more in 
common with the political idea of order than with the moral idea 
which is also implied in the word. It is this latter which is 

‘foreign to law, but which is confused with it because it is so often 
one of the forces operative on the makers of law that it comes 
to be thought to be part of its nature8 The reconciliation of ethics 
with justice is supremely necessary, but it does not help to suggest 
that the two are really one. The purpose of this essay is to defend 
the concept of legal certainty, and to make clear that the problem 
which faces lawyers and sociologists is that of making legal 
certainty and legal justice conform. To abandon the one for the 
other would merely reproduce all the present difficulties in 
converse form. 

In so far as any generalisation can approximate to the truth, 
it may be said that it is more important for a rule of law to be 
certain than for it to be just.® If I know that certain acts will 
involve me in certain legal consequences, I at least know what 
to do and what to avoid, even though I may feel aggrieved. 
But I will surely have a much greater grievance if the law is in 
such a state that, however I act, I put myself in peril of a lawsuit 
or a prosecution. It would be intolerable for a man to have to 
rely on his own moral judgment in order to know whether a court 
would approve his actions or not. He himself might be mistaken 
(for one of the parties to a controversy almost invariably is), and 
even if he guesses correctly there are the idiosyncrasies of the 
judge and jury to be taken into account. Moral justice is a 
question of individual opinion, and therefore impossible as a 

7 Rights and duties resulting from status rather than from contract (assuming 
that the State may have rights, and that mere citizenship or nationality can be 
called a status) are, according to Salmond, without exception negative (Juris- 
prudence, oth edn., p. 317). 

8 To take Salmond’s terminology again, justice is an historical, not a legal 
. source of law. 

? See Mr. Justice Brandeis, 285 U.S. at p. 406: "Stare decisis is usually the 
wise policy, because in most matters it is more important that the applicable 
rule of law be settled than that it be settled right.” 

Wurzel (Das juristishe Denken, p. 9) seems to think that certainty is at least 
the essential form of law. He says: “Bis zu einem gewissen Grade muss das 
Recht allerdings immer die Tatsachen sich unterwerfen, soll es als wirkliches 
(positives) Recht gelten. . . . Bis zu einem gewissen Grade müssen daher immer 
die rechtlichen Normen auch als tatsächliche Naturgesetze der gesellschaftlichen 


Entwicklung in Betracht kommen kénnen, d.i. die Gesetze des Sollens als jene 
des Seins.” See p. 19, note (35) below. 
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ground for general rules of action. If enough individuals agree, 
and if they are in control of society, they can establish rules of 
legal justice, and use their political power to make others conform 
to what they think is good. They call this justice; and if their 
society is solid enough there will soon grow up general concepts 
of justice which will be handed down from generation to gener- 
ation and become rooted in their policies. This has been so in 
every modern state, and the most summary contrast of their 
beliefs and ideals will show how protean a term justice has 
become. 

The ordering of society under law makes it possible for each 
person to give his energies to more valuable things than the 
defence of his person and property against his neighbours. Law 
is a condition precedent to life, and stands in relation to philosophy 
much as pure liberalism stands in relation to politics. Mr. T. S. 
Eliot has recently said of liberalism what might well also be said 
of law: that it is 


“something which tends to release energy rather than 
accumulate it, to relax rather than to fortify. It is a move- 
ment not so much defined by its end as by its starting point; 
away from, rather than towards something definite.” 1 


Then comes something even more pertinent. He says that its 
attitude and beliefs 


“are destined to disappear, and are already disappearing. 
They belong to an age of free exploitation which has passed ; 
and our danger now is, that the term may come to signify. 
for us only the disorder the fruits of which we inherit, and 
not the permanent value of the negative element. Out of 
liberalism itself come philosophies which deny it.”1? 


This is intensely true of the idea of legal certainty at the moment. 
It has reigned supreme, if not unchallenged, since the birth of 
jurisprudence as a science. It is out of its very strength and 
validity that more frequent and more bitter attacks are coming 
to be made upon it. The more firmly certainty and order are 
posited as the end of law, the more weight will be given by critics 
to such uncertainties and disorders as exist in the system. The 
logic of the old tag that the exceptions prove the rule is certainly 
difficult. But it enshrouds this truth, that if the rule were not a 
rule there would be nothing exceptional about the exceptions. 
Of course, the most reactionary legal fundamentalist would not 

10 Aristotle’s famous dictum is to the same point: “To seek to be wiser than 
the laws is precisely what good laws forbid.” (Rhet. I, 15.) 


11 The Idea of a Christian Society, pp. 12-13. 
12 Ibid., p. 16. 
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-Claim universality for his rules. For rules are by definition 
generalisations, and it is sometimes, if not always, true, that 
“general propositions do not decide concrete cases.”’18 

As law exists for security, confidence and freedom, it must 
be invested with as much certainty and uniformity as can be 
provided by the wavering structures of human institutions. 
This seems so clear as to need no further repetition, though it 
needs defence from some of the assaults which have been made 
on it. One of the most recent, and because of its thorough con- 
sideration of earlier work, one of the most complete, is Mr. Jerome 
Frank’s book “Law and the Modern Mind.” Mr. Frank finds 
in psychologists, both professional and amateur, the latest and 
most fervent recruits to the rebellion against traditional ideas, 
and he sets out to lead them against the old entrenchments 
where, he would have it, the powers of darkness, stupidity and 
self-deception are ranged against the children of light. The 
Modern Mind emerges from the encounter rather severely mauled, 
and condemned as such an unreliable instrument as to discourage 
anyone who might think to use it on the difficulties of modern 
law. Psychologists are a courageous and pioneering race, and 
entitled. perhaps to rather more tolerance and encouragement 
than others of the ‘“‘pseudo-scientists.” But there seems among 
them an almost irresistible temptation to bring their studies to 
this result: that they can frame an indictment of nearly all the 
mental processes of the human race, while at the same time 
postulating the accuracy of their own. This happy position makes 
possible an attack not merely on the machinery of judicial 
administration, as dissonant from the purpose of law, but upon 
the very purpose itself. The desire for certainty can be explained 
away as a psychosis, an unhealthy state of mind produced by 
inhibitions, repressions and substitutions. It can be dressed up 
in this kind of language and, together with its causes and effects, 
held up to the ridicule which will always fall upon incongruity 
of clothing. The guise in which law is now presented is that of 
a father-substitute, to which is attributed that certainty and 
omniscience which a child, at a certain stage, tends to attribute 
to his father. Mr. Frank traces the process, through the perfect 
ante-natal peace and security which surrounds a child en ventre 


8 The difficulties of generality are noticed again at pp. 197-198, below. 

1 (New York, 1930)—pace Mr. Mortimer J. Adler, who will not concede that 
the book has any merits. His vitriolic review of it in 31 Columbia Law Review, 
91 ff., attacks primarily Mr. Frank’s handling of his authorities, and his attitude 
to formal logic. He meets Mr. Frank with his own weapons—ridicule, and an 
array of imposing names—which for his purpose is good tactics, but probably 
not the most effective strategy. One tour de force is not necessarily more convinc- 
ing than another. Mr. W. W. Cook’s Postscript, bid. 108, is a necessary antidote. 
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sa mère, the world of power and comfort into which he is born, 
where his every need is satisfied without any effort on his part, 
to the stage where, finding that he is not himself omnipotent, 
he then sees in his father ‘‘all that is certain, secure, infallible,” 
embodying “exact law-making, law-pronouncing and law- 
enforcing.” The child is still trying to construct for himself 
the world of safety and certainty from which he came. But the 
heaven that lay about him in his infancy becomes more and more 
fictitional, and finally comes the day when even the father is 
seen not to be the all-powerful protector which his son thought 
him. So the childish desires have to be projected into some other 
entity. The child 

“cannot completely accept this disillusionment. He has. 

formed an irresistible need for an omniscient and omnipotent 

father who shall stand between him and life’s uncertainties. 

The child’s own sense of power and control vanished in early 

infancy. Now life seems to demand that he shall take a next 

step and abandon his reliance on the conviction that someone 
close to him possesses consummate wisdom. . . . Surely, he 
feels, somewhere there must be Someone who can control 
events, make the dark spots light, make the uncertain clear. 

Chance and contingency he will not submit to as finalities.””""* 
And then: 

“That religion shows the effects of the childish desire to 

recapture the father-controlled world has often been observed. 

But the effect on the law of this childish cesire has escaped 

attention. And yet it is obvious enough : To the child the father 

is the infallible judge, the maker of definite rules of conduct. 

He knows precisely what is right and what is wrong and, as 

head of the family, sits in judgment and punishes misdeeds. 

The Law—a body of rules apparently devised for infallibly 

determining what is right and what is wrong and for deciding 

who should be punished for misdeeds—inevitably becomes a 

partial substitute for the Father-as-Infallible- Judge.” 

Mr. Frank is very careful to emphasise that this is only a 
partial explanation, and this is obviously a necessary concession. 
He is also fully alive to the temptations to over-simplification 
which beset any scientific thinking. But caveats, however sen- 
sible, will not protect what is vulnerable to direct criticism, and 
Mr. Frank’s theory is subject to review in various aspects which 
are not purely concerned with the hypotheses of psychology. 


18 Law and the Modern Mind, P. 15. 
16 Ibid., p. 16. 
17 Ibid., p. 18. 
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An argument in the form of a demurrer would seem that to 
which Mr. Frank’s position is most open. One is inclined to grant 
him his premises, and all his deductions from them except the 
last. It would be gross presumption for the lawyer to challenge 
on grounds of accuracy the very acute and attractive rationale 
of the development of an adolescent mind, which the author 
borrows from a number of distinguished thinkers, and embellishes 
with observations of his own. It may well be true that the desires 
of a human being are, in general, more retrospective than antici- 
patory, that he is always trying to reproduce the conditions of 
peace and security out of which he was thrust into the world ;18 
and, granted this, it is certain that these desires will play a great 
part in the scheme of life which men set up for themselves, in 
their environment in general and, as is our particular concern, 
in law. But it is open to anyone, and most of all to the prisoners 
at Mr. Frank’s bar, the lawyers who have for centuries espoused 
fallacious theories, to dispute the final conclusion, the final maral 
and social judgment to which his argument, partial explanation 


- though it be, brings him. The flaw in his reasoning seems to lie 


in the word #on-adult, and the derogatory connotation which he 
gives to it. He explains why the non-adult state of mind is a 
natural result of the upbringing and environment of the child, 
but he does not explain why, being so, it is bad. The child is 
born, and grows, with a desire for certainty and security, and 
retains it, in some measure, all through life. To attack an instinct 
of this kind as an unnatural thing suggests that one could also 
call in question the instincts for food, air, light, and whatever 
else we desire from causes unknown to us. Is man’s hunger for 
security a symptom of ‘‘childishness,” in an opprobrious sense? 
Of course, it is more easily observable in the child than in the 
grown man. But the inference then is surely this, that it is one 
of those innate and basic instincts, like hunger, thirst or the sense 
of pain, with which he can preserve himself in the turmoil of the 
physical world. An adolescent’s appetites are always stronger, 
less controlled, than an adult’s. As a man grows, and his instincts 
are tamed and ordered by his reason, they serve him and society 
better than they did in their early exuberance. But this is not 
to condemn them, in their nature, as childish, non-adult or 
unhealthy. Civilisation is largely the subjection of instinct to 
reason; but this is a process of subordination, not one of 
destruction. To suggest that such a rooted instinct is bad, and 

18 See the works of the poet Wordsworth, passim, and especially the “Ode 
on the Intimations of Immortality.” 


1 Mr. Frank, at p. 256, cites Holmes’ belief in “the superiority of the artificial 
to the natural,’’ which embodies the same idea. 
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should be eradicated, is to reduce the argument ad absurdum.” 
It is as if one were to suggest that, as a horse needs a bridle and 
a ship a rudder, we would be better without the animal and the 
vessel. It is to postulate work without material, government 
without subjects, form without substance. 

Mr. Frank puts forward one of the very greatest American 
jurists, Mr. Justice Holmes, as “the completely adult jurist.” 


“He has himself abandoned, once and for all, the phantasy 
of a perfect, consistent, legal uniformity, and has never tried 
to perpetuate the pretense that there is or can be one. He 
has put away childish longings for a father-controlled world, 
and it is for that reason, one suspects, that he has steadfastly 
urged his fellows to do likewise.” 


He quotes in support of this many famous Holmes aphorisms: 
“The life of the law has not been logic; it has been experience”; 
“Certitude is not the test of certainty. We have been cock-sure 
of many things that were not so”; “A page of history is worth 
a volume of logic” ; ‘General propositions do not decide concrete 
cases”; and many others. Holmes had in him that mixture of 


3 


sceptic and poet which is chief among the ingredients of the 
philosopher.?? His love of epigrams testifies to both elements in 
him. 

Now the sceptic and the poet have much in common. One of 
the preoccupations of each is the vanity of human wi$hes, and 
the frustration, in a cruel world, of the idealism which we bring 
intoit at birth. Poets and sceptics do not control human destinies 
—or, if they try to do so, it is bad satire and bad verse. The 
Fates and Furies, transience and death, the littleness of man in 


20 The absurdity can be seen in Demogue’s view, cited by Mr. Frank at 
p. 226, that “clearness of ideas is more the need of the mind yearning for security 
than a representation of the complex realities of life.’’ This is surely the fallacy 
of fallacies. What are the realities of life apart from the mind and its yearnings? 
This pseudo-objectivity, which aims to separate the channels of perception from 
the thing perceived, is the negation of the competence of the human mind to 
decide anything. If we cannot trust our own senses and instincts, we have nothing 
left from which to draw conclusions. The “complex realities of life” are made 
for us by our own subjective reactions and thought-processes. These are data, 
not hypotheses. To see the relation between the mind and what it perceives 
calls for a faculty more ultimate than thinking, a faculty which does not exist. 
This difficulty, often only dimly perceived, has vitiated human thought ever 
since the first philosopher began to speculate on appearance and reality. 

21 Law and the Modern Mind, p. 253. 

22 Compare Bertrand Russell, Mysticism and Logic, p. 1: “The greatest 
men who have been philosophers have felt the need both of science and mysticism : 
the attempt to harmonise the two was what made their life, and what must, 
for all its arduous uncertainty, make philosophy, to some minds, a greater thing 
than either science or religion.” -Of these “mutually contradictory tendencies, 
idealism and skepticism” in Holmes Mr. J. C. H. Wu writes: “Here we have a 
combination of Faust and Mephistopheles in one person.” (The Art of Law, 
p- 136.) 
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a huge and unintelligible universe, these are the burden of their 
song. The poet is generally idealist, the sceptic generally not; 
but they share an awareness of the imperfection of life when 
measured by the perfection of the mind. Neither uf them are 
forward-looking men: they observe, and reflect; they do not 
plan. 

Was not this the stamp of Holmes? His philosophic mind 
perceived and dwelt upon individualism of intellect, men’s faulty 
understanding of one another, and the many obscure and, in 
theory, illegitimate processes which must intervene between the 
judge’s premises and his conclusion.3 Judicial logic was bad. 
But what was needed was better logic, not no logic at all. The 
enlightened candour of Holmes’ writings shows how powerful 
judicial reasoning can be; and it is doing less than justice to a 
great man to allow his weltanschauung, with its emphasis on 
imperfections, to obscure this. 

` One of Holmes’ most distinguished colleagues, Mr. Justice 
Brandeis, gives an illustration of a different and perhaps more 
practical type of mind. This contrast has been noticed by Mr. 
Max Lerner in an essay from which the following two passages 
are taken. Speaking of Brandeis he says— 


“He is himself one of the most a-philosophical of jurists— 
a thinker whose thought is always directed to eventual 
action, a judge in the great tradition of the Anglo-American 
case law who proceeds from the facts of the concrete case to 
a particular decision. . . .” 


and 


“Keenly sensitive to discords in the social system, his mind 
inevitably seeks to harmonise the jarring elements. From the 
enriching experience of his long career he has learned to 

` approach every problem with a view to a constructive solution, 
and he falls thus easily into the constructivist’s belief that no 
differences can defy the efforts of the human spirit to resolve 
them.””# 


This emphasis on idealism is a good corrective to the critical 
restraint of Holmes. This is not to lessen its value, but simply 
to add background and completeness to the canvas on which 
the brush-strokes of Holmes, so bold and engrossing, tend to 


33 Ibid., pp. 144 fi., the section entitled “The Need of Juridical Skepticism.” 
This and the preceding reference are to the essay “The Mind of Mr. Justice 
Holmes.” 

* “Every year if not every day we have to wager our salvation on some 
prophecy based upon imperfect knowledge”: Holmes in Abrams v. United 
States, 250 U.S. 616, 630. 

% Mr. Justice Brandeis (ed. Frankfurter, 1932), pp. 10 and 38. 
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monopolise the attention of the eye. Brandeis knew that no effort 
was possible without a goal; Holmes saw how goals shift and 
disappear, and how rarely what is first aimed at is attained. But 
would Holmes have condemned the lawyer’s innate hunger for 
an ordered and certain jurisprudence? Surely not.% He uttered 
sage warnings against the over-indulgence of the appetite, but it 
is impossible to think that he believed it bad. Mr. Justice Cardozo 
(to complete the great trilogy) may be allowed to add an appro- 
priate last word. He writes??— 


“I know the common answer to these and like laments. 
The law is not an exact science, we are told, and there the 
matter ends, if we are willing there to end it. One does not 
appease the rebellion of the intellect by the reaffirmance of 
the evil against which the intellect rebels. Exactness may be 
impossible, but this is not enough to cause the mind to 
acquiesce in a predestined incoherence. Jurisprudence will be 
the gainer in the long run by fanning the fires of mental 
insurrection instead of smothering them with platitudes.” 


Could the position be more wisely or more elegantly summed up? 

So certainty is our ideal, though probably unattainable; and 
being sure of this, we can afford to make concessions to the 
opposing school. But, as we have discussed the purpose of law, 
we must first pass to the second half of our enquiry. 


- B. The Extent to which Law, in Practice, Fulfils its Purpose 


There is no doubt that great numbers of people have espoused 
the fallacy that law is much nearer to what it ought to be than 
in fact it is; and, equally, there is no doubt that the legal pro- 
fession must bear most of the blame for having fostered these - 
misunderstandings. Its members themselves would be the loudest 
protestants in that utopia which some of them have hinted 
already exists, where law is predetermined and exactly predict- 
able. For in that happy but distant land there would be no law- 
suits, and consequently, at least on the practising side of the 
profession, no lawyers. Contested cases are the symptoms of the 
inherent imperfections in all legal systems; and, as we have 

2% Mr. Frank himself never examines what would be the consequences of 
+ abandoning the desire for certainty which he condemns as immature. He con- 
centrates his criticism on the actual evils of its presence rather than on the 
benefits which might result from its disappearance. Consequently his strictures, 
like Holmes’, seem to belong to the practical, not the idealistic, aspects of the 
subject. The legal anarchy which would result from an abandonment of our 
desire for certainty can be left to the imagination. Our pursuit of the ideal is 
admittedly at fault in places, and it is against these that attacks must be made— 
not against the ideal itself. 


37 The Paradoxes of Legal Science, p. 3. 
% See Law and the Modern Mind, pp. 54-5 for some good instances. 
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already said, it is the preoccupation of lawyers with these par- 
ticular phenomena that has led to confusion between the diseases 
and the constitution of society. 

Many influences have combined in encouraging the propaga- 
tion of “the basic legal myth” of certainty and predictability. 
In addition to the reason already discussed, Mr. Frank suggests 
the following as in greater or less degree contributory— 


1. The religious impulse. 

2. The aesthetic impulse. (A desire for symmetry or 
logical simplicity.) 

3. Effect of professional habits. 

. 4. The economic interpretation. (Conservatism; protec- 

tion of vested interests.) 

5. A human instinct to seek security and certainty (self- 
preservation). 

6. A practical interest in peace and quiet. 

7. Imitation. | 

8. Devotion to custom. 

9. Inertia. 

10. Laziness or physical fatigue. 

II. Stupidity. “The essence of stupidity is the demand for 
final opinions.” 

12. Mental structure. 

13. Language and word-magic. 

14. The Barry-Watson theory.2® 


This is not put forward as an exhaustive list. But it is strange 
that it does not contain what is surely the most striking reason 
for the dissemination of the “predictability” theory: judicial 
abhorrence of responsibility. A judge is called upon to decide all 
kinds of hotly contested controversies; and this would be the 
most invidious of tasks if he could not “cover up” behind a 
doctrine proclaiming to the world that in fact he has little or no 
‘ personal discretion, and that he is compelled by ineluctable logic 
to the conclusions which he reaches. English judges are especially 
shy of appearing to give arbitrary or unprecedented decisions. 
In America there is much less euphemism, thanks largely to the 
efforts of a handful of great jurists some of whose opinions have 
already been seen. The palpably political activities of the Supreme 
Court have made it impossible to cling to the hallowed idea of 

#9 Mr. Frank’s name for the theory that the desire for an immediate solution 
of ultimate problems is “an inescapable predisposition,” resulting from intel- 


lectual fear analogous to that caused by loss of bodily support. The catalogue 
of contributory causes is in Appendix I. 
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the strictly “judicial” function, as preached by generations of 
lawyers in England. Everyone knows that, in construing the 
Constitution of the United States, the Supreme Court has put 
more into that document than it has got out of it. Only in this 
way could it be possible to live under an eighteenth century 
constitution which has suffered so few and so slight legislative 
amendments. The Court is in a real sense itself legislative, and 
has shown many of the characteristics of a directly law-making 
body. It has split into factions ;31 it has not scrupled to reverse 
its former judgments and policies its yea or nea can decide 
the fate of statutes; and it is normally looked upon as an arm, 
and an active arm, of the sovereign political body. Almost 
every week it is called upon to decide questions which would 


- raise an English judge’s hair on end; and it has dealt with them 


vigorously and, on the whole, successfully.4 English judges shun 
political questions as they might shun the plague. But the 
justices of the Supreme Court have long been immunised, and 
have flung themselves with zest into political forays where the - 
issue is, in a real sense, legislative and not judicial. 

It is natural, then, that the judge’s function has been ap- 
proached with more candour in America than it has in England. 


But it is so different that it must not be thought that what is a 


pointed criticism on one side of the Atlantic will necessarily be 
so on the other. The English judge’s abhorrence of responsibility 
is as strong as ever it was; and this is surely the most cogent 
among the reasons why, his wishes fathering his thoughts, he has 
generally pretended that the law is more perfect than it is. It is 
tedious, but not in any way remarkable, to hear the parent 
eulogise his own child. 

However excessive this eulogy may be, it does not impair 
such good qualities as its object may have; and we must not 


80 Its jurisdiction over federal statutes alone involves it in legislative activity. 
See Kelsen: “To annul a law is to establish a general norm; for the abolition 
of a law has the same character of generality as to make it, being, so to speak, 
only the making with negative action—hence a phase of the legislative function. 
A court, then, which has the power to annul laws is consequently an organ of 
legislative power.” (Annuaire de l'Institute International de Droit Public, 1929, 


4) 

81 Thus Professor Laski writes: “In the period, for example, from 1931 to 
1935 it has always been possible to predict beforehand the view that would be 
taken by McReynolds, Butler, Sutherland and Van Devanter, JJ., to the consti- 
tutionality of New Deal legislation.” Politica, Vol. 2, p. 122. 

88 The locus classicus on this subject is the opinion of Mr. Justice Brandeis 
(dissenting) in Burnet v. Coronado Oil and Gas Co., 285 U.S. 393, 405 ff., where 
he notes an impressive number of instances. 

33 The presidential privilege of nominating to the court is a very powerful 
weapon, though its use is jealously scrutinised by the Senate. President Roosevelt 
now has a majority of his appointees on the court. 

# The qualification is necessary in view of some notorious political blunders, 
such as the Dred Scott case, (1856) 19 Howard 393. 
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under-estimate the success which has attended the assiduity of 
generations of judges who have brought certainty and order into 
the law. The cases where the law is reasonably certain are in an 
absolutely vast numerical majority over those where it is not. 
Society is on the whole harmonious, and every member of it has 
clear ideas of what he may and what he may not do. Litigation 
is a quite exceptional event in the life of the average man, and 
its general volume is probably not increasing out of proportion 
to the very rapidly increasing complexity of modern legal systems. 

For one coming from another field either to the practice or 
the study of law, surely the most impressive thing is the scientific 
form to which it has been reduced, the severity and exactitude 
of its processes, and its ability to provide formulae, mostly short 
and precise in language, by which millions of men and women 
“unquestioningly regulate their commonest doings. The pursuit 
of certainty becomes more and more difficult as laws multiply 
and complicate themselves. Some day perhaps the position will 
approximate to that now to be seen in America, and we shall 
prospect uneasily for some new method of deciding cases. But 
the time is certainly not yet; and, by present indications, it 
belongs to the far distant future. 

Of course, the reasons why perfect certainty in law is unattain- 
able are coeval with legal thought itself. Aristotle’s famous 
passage, dealing with the relations of law and equity, will bear 
re-quotation— 


“What creates the problem is that the equitable is just, 
but not the legally just but a correction of legal justice. The 
reason is that all law is universal, but about some things it is 
not possible to make a universal which shall be correct. In 
those cases, then, in which it is necessary to speak universally, 
but not possible to do so correctly, the law takes the usual 
case, though it is not ignorant of the possibility of error. 
And it is none the less correct: for the error is not in the law 
nor in the legislator but in the nature of the thing, since the 
matter of practical affairs is of this kind from the start.” 


So law represents a kind of equilibrium between certainty and 
justice, and there can be no rule so good that some state of facts, 
imperfectly foreseen but falling within the general description, 


38 This is the justification for the opinions of Wurzel and Demogue, discussed 
by Mr. Frank at pp. 222-231, that the inherent uncertainty of law, if existent, 
should be concealed from the layman, as it is a social necessity to keep up the 
appearances of the traditional attitude. This is probably sound policy. For it 
will stop the public, at least, from perceiving and overemphasising defects in 
the legal system which they may be ill-qualified to judge. They will thus not 
be tempted into the pitfalls into which Mr. Frank himself has fallen. 

% Nic. Ethics, V., 10 (Ross’ translation). 
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may not some day destroy the balance, and require it to be 
struck again with a concession in justice’s favour. But the 
instinctive trend towards fixed rules is so irresistible that it has 
swept with it into the realm of certainty a great number of the 
very principles which, at the time of their origin, were formulated 
because the rules of law were too certain. Dean Pound has called 
attention to this in his essay ‘‘ The Decadence of Equity,” stressing 
the development from: 


“the roguish equity of which Selden spoke, which varied with 
the length of the Chancellor’s foot, to Lord Eldon’s equity, 
which was made up of doctrines ‘as well settled and made as 
uniform, almost as those of the common law, laying down 
fixed principles, but taking care that they are to be applied 
according to the circumstances of each case.’ ”37 


Thus an individual judge will endeavour to keep the discre- 
tionary element in law within the narrowest possible limits. He 
prefers to think of himself as a cog in the judicial machine rather 
than as a wise, inspired lawgiver; he would rather be a Lord 
Eldon than a Solomon. 

It would be foolish to dispute the criticism that there is much 
room in the judicial process for the idiosyncrasies of the particular 
judge to assert themselves. Propositions of logic cannot be 
manipulated like propositions of mathematics; and propositions 
of legal logic are still less reliable. There are indeed many cases 
where, precedent or statute being reasonably clear, it may be 
said that any two judges would reach the same conclusion. But 
-a contested case, almost by definition, arises in one of the gaps in 
the piece-meal framework of authority. Res integrae are 
phenomena which are becoming rarer and rarer in the courts, 
but they will always appear sooner or later. Then we see the 
principles of uncertainty and individuality at work, and we may 
quote Holmes again: “In substance the growth of the law is 
legislative”; “ Judges legislate interstitially”; their judgments 
are “the unconscious result of instinctive preferences and inarti- 
culate syllogisms.”’ Even then, the long and rigorous training of 
judges tends to create some degree of uniformity of outlook, 
though the “blinkers” which they generally wear, and always 
pretend to wear, have been removed. All that we have to bear in 
mind is that these cases are exceptional, and are growing more 
and more exceptional as the hitherto uncharted places of the law 
are brought more and more systematically under juridical survey. 

There is no need, for our present purposes, to go deeper into 


` 37 5 Columbia Law Review, 20, 25. 
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the thorny problem of whether in fact judges legislate or not. 
The more the writings on each side are examined, the more the 
question will seem one of pure logomachy, with the judges 
(denying, on the whole, that their activities can be called legis- 
lative) fighting a retreating action and having rather the worse 
of it. What we have tried to sketch is the position, under the 
attacks now being made on it, of the concept of legal certainty 
and the traditional ideals of jurisprudence. We are acutely 
conscious nowadays that we are living in a period of change, 
where the processes and successions are swifter and more con- 
fusing than any in the memory of recent generations. There is a 
temptation, in criticising our old institutions, to think that the 
pendulum is swinging violently from one extreme of its travel to 
the other, more violently than perhaps it is. Some of the onsets 
which have been made, for instance, on the position and purpose 
of law look like hastily-considered attempts to force the pace of 
such changes as are happening. It is fatally easy to take the 
part for the whole, the appearance for the reality, the exception 
for the rule. We must beware of imitating Bunyan’s waterman, 
who spent his life looking one way and rowing the other. 


H. W. R. WADE. 
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LEGAL ASPECTS OF INTERNMENT 


HE internment of enemy aliens residing in this country 

has raised one of the greatest literary controversies of late 

years. There has seldom been any question of similar im- 
portance on which more speeches were made, more articles were 
published and more letters to the editors were despatched. It is 
significant, however, that while the moral side of the question, 
the possible repercussions of the present Government policy on 
public opinion abroad, and the methods by which that policy was 
put into operation were fully discussed in public, no attention 
at all was paid to the legal side of the problem. It is submitted 
` ‘that this aspect of the problem is sufficiently interesting not to 
be treated with such neglect. 

Legally there are three different forms of internment which 
in the public debate have frequently not been sufficiently differ- 
entiated. Art. 18 B of the Defence (General Regulations, 1939, 
S.R. & O. 1939, No. 927 as amended by S.R. & O., 1939, No. 
978 and 1681 and 1940, No. 681, 770 and 942) grant power to 
the Secretary of State for the Home Office to detain any person 
whom he has reasonable cause to believe to be of hostile! origin 
or associations or to have been recently concerned in acts preju- 
dicial. to the public safety or to the defence of the realm or in 
the preparation or instigation of such acts. The same power is 
granted with regard to members and active friends of organisations 
subject to foreign influence or control or in the control of persons 
who have or have had associations with persons concerned in 
the government of, or sympathies with the system of government 
of Germany and Italy. In all these cases the Secretary of State 
must be satisfied that it is necessary to exercise control over the 
person to be detained. Various safety valves are provided in 
favour of persons detained under Art. 18 B. The Home Secretary 
is under a duty to appoint advisory committees to which any 
person detained may address his objections to any orders directed 
against him. The Home Secretary shall make a report to Parlia- 
ment at least once in every month in which the number of persons 
detained under Section 18 B as well as the number of those cases 
is to be mentioned in which he has declined to follow the advice 
of an advisory committee. Séveral hundreds of persons have been 
detained under these regulations. No general criticism appears 
to have been levelled against either the regulation itself or against 
its application in practice apart perhaps from the demand that a 
larger number of persons should be detained under Art. 18 B. 

The second regulation enabling the Home Secretary to detain 


1 Not “enemy” | 
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persons is applicable exclusively to aliens. It is meant to give 
the Home Secretary power to detain persons whom he would 
otherwise deport, but whose deportation is impossible owing to 
war conditions. According to Art 12 (6) of the Aliens Order, 1920, 
the Home Secretary may make a deportation order either on a 
certificate to be given in certain cases by a court of law or in any 
case in which the Home Secretary deems it to be to the public 
good to make a deportation order against the alien in question. 
Where a deportation order has thus been made and in the opinion 
of the Home Secretary the deportation would be impracticable 
or prejudicial to the efficient prosecution of the war and the 
detention of the alien is necessary or expedient for securing 
public safety, the defence of the realm, or the maintenance of 
public order, an order for the detention of the alien may be made. 
It is not known how many persons have been detained under 
this provision, but their number: appears to be modest. The 
persons thus detained have been brought to prisons and are kept 
distinct from the third and largest group, that of interned civilian 
‘enemy aliens. 

As to this third group there is no statutory provision author- 
ising their internment. The basis of the Home Secretary’s power 
to exercise control over the persons of civilian enemy aliens 
residing in this country is to be found exclusively in unwritten 
law.? Before the Great War it could scarcely be said that the 
question was in any way settled amongst international lawyers. 
There was a rule of customary international law that civilian 
enemy subjects should be given a period of grace during which 
they had the possibility to return to their own country. Apart 
from that there existed a growing tendency to subject resident 
civilian enemy aliens to restrictions of ever growing severity. 
This tendency was of course due to the ever more “totalitarian ” 
aspect of modern wars and to. the correspondingly increasing 
possibility for civilians to help in or oppose the national war 
effort. It can scarcely be said that the Great War has established 
a fixed rule of international law on the point in question. In this 
country enemy aliens remained at first generally free and were 
subjected to wholesale internment only under pressure of public 
opinion after the sinking of the Lusitania. In France and Germany 

* See on the following, Oppenheim Leaterpacht, International Law, Vol. 2, 
5th ed., 1935, pp. 255, ff; Fauchille, Traité de droit international public, (8th 
ed. of Bonfil’s Manuel) Vol. 2 (1921) pp. 55, ff; Pitt Cobett, Cases on International 
Law, Vol. 2, 5th ed., 1937, Pp. 67-71; Sir Ernest Satow, “The Treatment of 
Enemy Aliens,’’ Transactions of the Grotius Society, Vol. 2 (1917), pp. 1 ff; 
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Problem in the Present War, The American Journal of International Law. 
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enemy aliens were interned. In Portugal a wholesale expulsion 
was ordered. In Japan not even restrictions of movement were 
placed on German subjects who remained free even to conduct 
business as agents of German firms—this notwithstanding the 
wholesale internment of all Japanese in Germany. At a later 
stage various arrangements for an exchange of interned civilians 
were concluded between various belligerent powers. While it 
cannot therefore be said that there is as yet a settled customary 
law on the treatment of civilian enemy aliens, it is safe to assume 
that international law as such does not contain any rule which 
renders the wholesale arrest and internment of the resident 
enemy alien population clearly illegal with the exception, of 
course, of any special protection granted to enemy aliens by 
international treaties or conventions. 

From the point of view of English constitutional law the 
enemy alien is in a still moré unfavourable position. It has been 
repeatedly held that the writ of kabeas corpus does not lie in 
favour of enemy aliens and that the control over their person in 
wartime belongs to the field in which the Royal prerogative is 
still unlimited? The Aliens Restrictions Order, 1914, which 
` forms the basis of the Aliens Order, 1920, contains a clear saving 
clause in favour of any powers possessed by the Crown vis-a-vis 
aliens before the coming into force of these statutory provisions.* 
It can therefore scarcely be doubted that from the point of view 
of constitutional law the administration is clearly not limited in 
the exercise of their powers. The Home Secretary may deal 
with enemy aliens in accordance with his free discretion. The 
appointment of “tribunals” classifying aliens into three groups, 
the issue of “White Papers” laying down specified grounds for 
exemption from internment and release and the introduction of 
some rudimentary forms of procedure to deal with such questions 
are limitations of his discretion which the Home Secretary has, 
voluntarily imposed upon himself and from which he is free to 
deviate not only generally, e.g. by withdrawing or altering any 
“White Paper,” but also in individual cases while the “White 
Paper” from which he wants to deviate is still in force. If it is 
remembered that questions like an internment lasting for many 
months or even years are now being decided in thousands of cases 
without any oral hearing, without any possibility for the internee 
to collect evidence and examine witnesses and, where his release 
is held up on “security grounds” even without his knowing any 
of the allegations made against him, it will easily be seen that the 

3 Ex parte Weber, [1916] 1 K.B. (C.A.) 280; [1916] 1 A.C. 421; Ex parte 
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present state of the law shows all the well-known disadvantages 
of an undeveloped stage of “droit administratif.” That tens of 
thousands of persons, who have béen found to be “refugees of 
Nazi Oppression” are now exposed to the hardships of internment 
and to all the arbitrariness connected with the present procedure 
of release has made an impression on public opinion which it is 
hoped should not remain without influence on the general problem 
of administrative law. 

It is strange to notice that in the public debate on the problems 
arising out of the internment of thousands of genuine refugees 
the Convention concerning the Status of Refugees coming from 
Germany of February 1oth, 1938,5 has not been given any 
attention. It was not even once mentioned during the two 
lengthy debates on the Government’s policy in the House of 
Commons. So low has the respect for everything fallen which 
` hails from Geneva that after two years and a few months it has 
sunk into complete oblivion! The Convention of 1938 is indeed a 
typical Geneva-Work, which means that it is rich in high-sounding 
phrases, but poor in tangible results, Still it contains one or two 
provisions which appear to have a bearing on the position. 

Art. 2 reads as follows— 

“Without prejudice to the power of any High Contracting 

Party to regulate the right of sojourn and residence, a refugee 

shall be entitled to move about freely, to sojourn or reside in the 

territory to which the present Convention applies, in accordance 
with the laws and internal regulations applying therein.” 

It has to be admitted that the wording of the provision is 
somewhat cryptic. It certainly stipulates a right to free move- 
ment on the part of the refugee, but the part of the sentence 
beginning with the words “without prejudice” and ending with 
the word “residence” takes something away from this right and 
it is difficult if not impossible to say exactly how much is thus 
taken away. It is however not easy to imagine that it was the 
intention of the High Contracting Parties to say no more than 
the triviality that the refugee should be entitled to move about 
freely and to sojourn or to reside except when it was forbidden 
to him to do so. That would mean that Art. 2 of the Convention 
had no meaning either in law or in fact at all. This interpretation 
is all the less credible as Art. 2 was obviously intended to be of 
paramount importance. It follows immediately upon the definition 
of the term “Refugee” and fills the entire Chapter II of the 
Convention. Even in the most cautious interpretation it would 
appear that it must have provided at least one thing in favour 


* Série de Publications de la Société des Nations, C. 75, M. 30, 1938, XII. 
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of the refugee: that he should not be imprisoned and interned 
solely on the ground of his being or having been a national or a 
resident of Germany. If this is not conceded, then Art. 2 would 
be a legal absurdity of the very first order. If it is conceded, then 
the present Government policy of indiscriminate internment of 
23,000 male refugees solely on the ground of their present or 
former nationality would appear to be at variance with the 
Convention. As against this it cannot be argued that this would 
deprive a belligerent state of a right which on security grounds 
is indispensable: the Convention applies to genuine refugees (who 
are laboriously defined in Art. 1 of the Convention) only and each 
of the High Contracting parties can require proof in every indi- 
vidual case that a person is a genuine refugee before he or she 
is treated as such. But it cannot be in accordance with the Con- 
_vention that persons are interned for an indefinite period just 
because they are refugees from Germany. It appears that however 
uncertain it might be to what extent Art. 2 intended to provide 
protection for refugees, it must at least have been intended to 
protect them against an internment based on no other charge 
than that constituted by their being refugees from Germany. 

In this connection it is not without interest to compare 
another section of the Convention with one of the provisions of 
the Government’s White Paper. Art. 5, Subsections r and 2 of 
the Convention reads as follows— 

“In every case in which a refugee is required to leave the 
territory of one of the High Contracting Parties to which the 
present Convention applies, he shall be granted a suitable 
period to make the necessary arrangements. Without preju- 
dice to the measures which may be taken within any territory, 
refugees who have been authorised to reside therein may not 
be subjected by the authorities to measures of expulsion or 
reconduction unless such measures are dictated by reasons of 
national security or public order.” 

The second subsection is according to an express reservation 
made by the British Government not applicable to refugees 
admitted to this country for a temporary visit or purpose. It is, 
however, applicable to all those admitted otherwise than for a 
temporary visit or purpose. 

In the former issue of the White Paper on German and Austrian 
Civilian Internees* the procedure with regard to the release of 
German and Austrian internees about to embark for emigration 
overseas was described as follows (No. 17 of the White Paper)— 

“Releases are not granted pending emigration. The pro- 


5 Cmd. 6223. 
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cedure is as follows: Facilities are given for the attendance of 

internees, who have United States quota numbers, at the 

American Consulate General for the necessary interviews. 

When a visa has been granted and a passage has been obtained, 

the alien is taken to the port of departure. Consideration 

will also be given to the cases of those who have made arrange- 
ments to emigrate to other countries.” 

It will have to be remembered that this provision applied in 
the first instance to Germans and Austrians in Category “C” i.e. 
to genuine refugees. There is no grant of any “suitable period to 
make the necessary arrangements”—an omission which in the 
present writer’s experience has been a great hardship on a good 
many refugees. It will appear difficult to argue that this provision 
of the White Paper is in harmony with the Convention. It may, 
of course, be said that a refugee who is being interned is not one 
who is “required to leave the territory,” but this objection would 
certainly not hold good in all those cases in which emigration is 
the only way in which an internee can obtain his freedom. These 
cases form the overwhelming majority of all those cases in which 
internees desire to emigrate. After all, the Convention does not 
describe the way in which an internee may be required to “leave 
the territory.” Which stronger way to require him to do so can 
- be imagined than the announcement that he will be interned for 
an indefinite period if he does not emigrate? 

In the recent revised issue of the White Paper (October, 1940) 
the second sentence has now been amended and reads as follows— 

“ When a visa has been granted and an exit permit has been 
obtained, the alien will as a rule be released to make his final 
arrangements for departure.” 

One may very well speculate as to whether or not this alteration 
was due to the desire to comply with Art. 5 of the Convention, to 
which the attention of the Home Office had meanwhile been drawn. 

The Convention contains no reference to the office of the High 
Commissioner for Refugees, established by the Council of the 
League of Nations in 1933. Its administration by the High 
Contracting Parties is, however, surely part of that official’s 
functions. The office of the High Commissioner has a rather 
unfortunate history. Its first holder, Mr. James G. Macdonald, 
an American, resigned his office on the ground that he saw no 
way to help those whom he had been appointed to help. Later 
holders of the office have been considerably less outspoken. The 
present internment policy has not even given rise to a public 
protest or any publicly known representations by the present 
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holder of the office. By accepting a seat on the Committee, ap- 
pointed by the Home Secretary to make proposals for amendments 
of his “White Paper,” the present High Commissioner seems 
to have demonstrated that there is no disagreement in 
principle between his official views and those of the Government. 
This is, however, no consideration relevant in connection with 
the question whether the internment of German and Austrian 
nationals as practised at present is or is not in conformity with 
international law. That question cannot be decided by the 
attitude of the present High Commissioner. It is submitted 
that the answer to it can only be in the negative insofar as 
genuine refugees from Germany and Austria are concerned. 

_ This view finds its confirmation in a further consideration. 
International law does not object to the internment of enemy . 
nationals, because it presumes that enemy nationals will be 
inclined to help their country because of their allegiance and in 
return for the protection which they enjoy from it. They enjoy 
that protection even during war time and during the period of 
their residence in the territory of their country’s enemies, because 
a belligerent government may always arrange for an exchange 
of internees with its opponents. This was done during the last 
‘war. Refugees, however, are persons who—in the words of the 
1938 Convention—do not enjoy the protection of the German 
Government. An exchange between them and British internees 
in Germany is out of the question. In no case would it lead to 
a result which would be welcomed by any genuine refugee. In all 
probability it would mean a still further very considerable de- | 
terioration—to put it mildly—of their situation. International 
law knows no precedent for the internment of enemy nationals 
who are not enjoying the protection of their own country. During 
the Great War a number of persons were interned who as in- 
dividuals may not have enjoyed the protection of the country of 
their nationality. This is, however, scarcely a precedent for the 
internment of refugees, who are excluded from their country’s 
protection not as individuals, but as a group, which has already 
been accurately defined by an International Convention. Under 
this aspect it appears doubtful whether the rule of international | 
law permitting the internment of enemy aliens can be applied at 
all to genuine refugees. In any case the existing doubt with regard 
to the extent of an already doubtful rule of international law may 
be considered as a further ground in favour of the interpretation 
of the International Convention, submitted by the present writer. 

The attempt to distinguish legally between several groups of 
‘aliens is not without precedent in English law. It is significant 
that a differentiation which if consequentially applied would lead 
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to juster and more reasonable results was first attempted not by 
the legislature or the administration, but by the ordinary courts. 
In R. v. Friedman’ a Russian had been recommended for expulsion 
upon having been convicted of receiving stolen goods. He appealed 
successfully against the recommendation for expulsion, the Court 
of Criminal Appeal holding that he was an alien only in a technical 
sense, as he had lived in this country since the age of five and 
could not speak Russian. It is suggested that a similar distinction 
between persons who are really enemy aliens and those who are 
so in a technical sense only would meet the case of the refugees 
from Nazi oppression. During the present internment wave, 
however, not only was there no distinction being made between 
refugees and real enemy aliens, but even the distinction intro- 
duced by Friedman’s case was not adhered to and persons were 
. interned who were even aliens (as distinct from enemy aliens) 
only in a technical sense. In a number of cases Galician Jews 
who have lived in this country practically all their lives were 
interned because they were technically still Austrian subjects 
and therefore German nationals, although they would have become 
Poles had they continued to live in the country where they were 
born instead of living in this country. 

While in the case of these persons it must be admitted that 
the internee possessed at least the enemy nationality required 
by the customary rule of international law, in a number of cases 
internments have taken place which it is difficult to justify as 
falling under that rule. Of the about eighty Danzig citizens 
between ten and fifteen appear to have been interned in the 
course of the general internment of German and Austrian nationals, 
i.e. not in accordance with either Art. 18 B of the Defence Regula- 
tions-or with Art. 12 (6) of the Aliens Order, 1920. Citizens of 
. the Free City of Danzig whose independence and constitution 
are guaranteed by the League of Nations are of course not enemy 
subjects. The forcible “union” of Danzig with the Reich has 
no more altered their status than has the occupation of Belgium, 
Holland, Czechoslovakia, Norway, Luxemburg and Poland 
affected the status of the nationals of these countries, because the 
Government of this country has never recognised these territorial 
changes. It is particularly regrettable and ironical that the 
President of the Jewish Congregation of Danzig should be among 
the persons who were thus interned. 

A number of other persons have been interned who in law 
are stateless. They are persons who have been deprived of their 
German nationality by decree of the German Government. 


? [1914] ro Cr. App. Rep. 72. 


208 MODERN LAW REVIEW Jan., 1941 





Some of them were Jews who had obtained German nationality 
by naturalisation and whose naturalisation was cancelled as part 
of the German “racial” policy. Others had been deprived of 
German nationality as being enemies of the Nazi regime or as 
offenders against the stringent rules of German tax legislation 
and currency control which proved fatal to so many thousands 
of emigrants since 1933. In a number of cases the denationalisa- 
tion was due to the desire of the German Government to obtain 
the enjoyment of funds left by these persons in Germany. Under 
German law property of a denationalised person can be con- 
fiscated® and the Nazi Government found in the denationalisation 
an easily accessible way to obtain much needed funds. It is not 
known to the present writer whether the internment of persons 
in this category was due to general orders or whether it constituted 
an ultra-vires act on the part of the subordinate officers. If the 
former of these two alternatives should be correct, it might be 
thought that the internment of these persons might be justified 
by Art. 21 of the Aliens Order 1920,-which reads as follows— 

For the purpose of this Order— 

1. When an alien is recognised as a national by the law 
of more than one foreign state or where for any reason it is 
uncertain what nationality (if any) is to be ascribed to an 
alien, that alien may be treated as the national of the State 
with which he appears to be most closely connected for the 
time being in interest or sympathy or as being of uncertain 
nationality or of no nationality. 

Provided that where an alien acquired a nationality at 
birth he shall (unless the Secretary of State otherwise directs 
either generally or in the particular case) be deemed to retain 
that nationality unless he has subsequently acquired by 
naturalisation or otherwise some other nationality, and is still 
recognised by the Sovereign or State whose nationality he has 
acquired as entitled to protection. 

2. Where an expulsion order under the Aliens Act, 1905, 
or any deportation order under the principal act is in force 
against any person that person shall, unless the Secretary of 
State otherwise directs, be deemed to retain his nationality 
as at the date of the Order notwithstanding any intervening 
naturalisation marriage or any other event. 

On further consideration, it will, however, appear that Art. 21 
has no bearing on the question at issue. It is expressly stated 
3 Gesetz über den Widerruf von Einbürgerungen und die Aberkennung der 
deutschen Staatsangehôrigkeit (Law about the revocation of naturalisations and 
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in its text that the provisions contained therein are made “for 
the purpose of this Order” only. The power of the Home Secretary 
to intern enemy aliens is, however, not derived from the Aliens 
Order and the rules of Art. 21 have therefore no bearing on it. 
Furthermore Art. 21 refers to the cases of sujets mixtes and of 
persons of uncertain nationality only. It contains no provisions 
regarding persons of no nationality. In this connection it is of 
importance to note that the half sentence beginning with the 
word “provided” does not contain an independent rule but is 
merely a proviso, affixed to the main rule contained in the first 
part of the sentence. It is therefore also applicable only to sujets 
mixtes and to persons of uncertain nationality, from which it 
follows that it does not govern the cases of these German apatrides. 
For these reasons it is submitted that the Home Secretary has 
no powers to intern these persons apart from those powers 
granted to him by Art. 18 B of the Defence Regulations and by 
Art. 12 (6) of the Aliens Order, 1920. 
~ It may be permitted to close these short remarks with a 
reference to a curious discrepancy between the attitude of the 
Home Office and that of the Exchange Control of the Bank of 
England. As was already stated many refugees will have no 
other choice than either to remain in internment for the duration 
or to emigrate overseas provided the regulations are permitted 
to stand as at present in force. It should therefore have been 
expected that their emigration would be facilitated as much as 
possible. The opposite, however, is true as far as the financial 
side of the question is at issue. By a Notice® dated 3rd of August, 
1940, the Bank of England has informed all banks and bankers 
that refugees are to be regarded as residents of this country from 
the date of their arrival and that the transfer of their gold, foreign 
currencies or registered foreign securities outside the sterling area 
will be allowed only if they leave within six months of their 
arrival. If they stay in this country for more than six months, 
as many of them must owing to the difficulties in obtaining visa 
and shipping accommodation—difficulties which in many cases 
are multiplied by the internment—they are reimbursed for certain 
of these foreign holdings, but “any Sterling balances then 
_Temaining would continue to be treated as ‘resident’ and no 
transfers outside the sterling area would be permitted for any 
. Purpose whatever.” Furthermore, “any sterling securities still 
held would not be saleable without a licence which would normally 
be refused.” These unfortunate people find themselves therefore 
between the Scylla of indefinite internment and the Charybdis 
of going overseas practically without means. 
* FE. 83. E. J. Coun. 
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OUR ARCHAIC FORMS OF EXECUTION 


In a paper prepared for reading at the Provincial Meeting of the Law 
Society at Worthing in September last, entitled ‘‘The Enforcement of 
High Court Judgments,” Mr. George E. Hughes has made some valuable 
criticisms and suggestions with regard to the existing system. He deals 
mainly with the moneyed debtor who has lost a High Court action involving 
a considerable sum of money. He points out that there is no reason why 
such a defendant should not take the precaution of placing his assets'in a 
liquid and portable form and in times of peace leave by the night sleeper 
for the Continent. Some weeks or months may elapse before costs are 
taxed, and in the meantime, even if the defendant has not departed abroad, 
he can successfully hide away such assets as he has. A judgment summons 
rarely produces any useful information, a fi. fa. duly returns with nulla 
bona, the flat and furniture belonging to the wife or a third party, while 
procedure by elegit has been the subject of representation by the Law 
Society to the Lord Chancellor in 1935 on the ground of its cumbersome 
nature, but without result. 

The remedy suggested by Mr. Hughes is that upon judgment being 
given against him the defendant’s passport should be automatically with- 
drawn and the judgment should be registered, whereupon a department in 
the nature of an amalgamation of the offices of Sheriff and Official Receiver 
should seize the defendant’s bank book, securities and papers and full 
disclosure of the debtor’s position should be officially enforced. It would 
seem sufficient if the Court had power upon application on or at any time 
after judgment to suspend the debtor's passport, rather than that such 
suspension should be automatic. The difficulty presented by taxation of 
costs could be avoided by allowing a separate execution for costs. It would 
also appear that any departmental action such as is suggested should only 
be available as a last resort upon the defendant failing to attend or appearing 
unsatisfactory upon a judgment summons. In these days of bureaucratic 
activity the liberty of the individual must as far as possible be preserved. 

The law as to enforcement of judgment debts is, however, in urgent 
need of reform. Most persons will agree with Mr. Hughes that the sheriff 
and all his works are a useles$ anachronism. The fact that the sheriff 
cannot sell the goods of a third party, including those of the debtor’s wife, 
or those on hire purchase or under a bill of sale, makes the issue of a fi. fa. 
a leap in the dark which often rebounds upon the creditor in the shape of 
costs of an abortive execution, which cannot in any event be recovered 
from the debtor. We no longer need a mode of execution with a procedure 
much as it was in the thirteenth century. The man in possession should 
have disappeared with the debtors’ prison. Whether or not the practice 
of walking possession will lessen as a result of the case of Day v. Davies, 
[1938] 2 K.B. 741; where the Court of Appeal held that, as regards dis- 
tress, a bailiff is not in such cases entitled to possession fees, remains to be 
seen. It is still in the interests of the sheriff’s officer to produce an agree- 
ment between debtor and creditor for him to remain in possession as long 
as possible. Because of this practice it has been held that possession fees 
‘for twenty-one days only shall be chargeable against the goods in case of 
bankruptcy of the debtor within three months.? If possession is held for 


1 Also 107 L.J., K.B. 696; 158 L.T. 306; 82 S.J., 256; 54 T.L.R. 488, 
[1938] 1 A.E.R. 686. 
3 Re English and Hayling, Ex parte Murray & Co., [1903] 1 K.B. 680. 
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twenty-one days the costs of a judgment and sale by ji. fa. on a debit of 
£41 recovered by judgment in the High Court in default of appearance 
amount to about £32, and for a similar recovery of a debt of f21 in the 
County Court amount to a sum equal to the debt itself. The furniture 
is sold without much advertisement, usually on the premises under bad 
conditions, and realises less than half its value. 

All this archaic fuss is usually of no permanent value except in small 

cases as a creditor is not entitled to keep the proceeds of a fi. fa., unless 
he has completed it by sale before a receiving order in bankruptcy is made 
against the debtor, or before the creditor or the sheriff has notice of the 
presentation of a bankruptcy petition by or against the debtor or of his 
_ commission of any act of bankruptcy; and where the execution creditor 
- has received any money or benefit under an uncompleted execution he 
must hand over to the trustee in bankruptcy the benefit so received.? 
Also, in the case of an execution where the total amount levied including 
fees exceeds £20 where the goods. are sold or the debtor pays the money 
to the sheriff, the latter must retain the money in his hands for fourteen 
days from-the date of sale or payment, and if within that time he is served 
with notice of the presentation of a bankruptcy petition by or against the 
debtor and a receiving order is made thereon, the sheriff must pay the 
moneys in his hands less his fees and expenses to the trustee in 
bankruptcy.4 

In practice, therefore, execution by fi. fa. only comes to a successful 
conclusion: first, where the debtor can still raise money and pays to 
avoid it, in which case, where the debt is over £50 the same result could 
have been achieved by the issue of a bankruptcy notice; and secondly, 
in small cases where it is worth nobody’s while to put the matter into 
bankruptcy. In any other case, as where there are several creditors for 
amounts over £50, they all get to know of the levy of an execution, others 
immediately levy and those who are too late present a bankruptcy petition 
to prevent any creditor getting paid in priority to themselves. The sheriff’s 
fees of two or more successive executions and a distress warrant have then 

. to be paid. Hence the whole procedure by fi. fa. is archaic in conception, 
expensive for all parties in practice, and quite unnecessary, the results 
being obtainable in other ways, ie. by bankruptcy or by judgment 
summons. 

In the case of large debts the cost of seizure and sale are not unrea- 
sonably great, but in the case of small debts, such as those under £50, the 
costs are exorbitant. Under the present law the only articles of the debtor 
exempted from such seizure are wearing apparel, bedding and the tools 
and implements of his trade not exceeding in value 45,5 and the same 
general rule applies with regard to distress.8 This is entirely contrary to 
our modern notions of what is right and decent. If this system of execution 
is to remain at all then the value of the goods to be left should be at least 
£30 and not £5. 

Procedure by judgment summons must now be examined from the 
angle of ordinary debt collecting, for if the fi. fa. is to be abolished, some- 
thing more efficient than the present practice of the judgment summons 
must be established. | 

3 Bankruptcy Act, 1914, ss. 16 (18), 40, 41 {x), 130. 

4 Ibid, s. 41 (2). 

5 8 & 9 Vict., c. 127, § 8. 

5 County Court Act, 1934, § 121. 
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What actually happens, at any rate in the County Court, is something 
like this. The judgment creditor’s solicitor, finding that the debtor does 
not pay the judgment and perhaps having made inquiries which appear to 
indicate that execution might prove abortive, issues a judgment summons 
to be heard at the next monthly County Court. At the hearing the debtor 
does not appear. The creditor does not.appear either. He may be an 
important business man and does not wish to waste either his time or that 
of his clerks at the County Court. Nor have any further inquiries been 
made as to the means of the debtor, and the solicitor asks that the summons 
may be adjourned as his client relies for his proof of means on his right 
to cross-examine the debtor, and the case is therefore adjourned. At the 
next County Court, a month later, the debtor again does not appear and 
the same farce takes place, except that this time the judge shows some 
irritation, and will probably instruct the Court to inform the debtor that 
if he does not appear next time he will be fined. The next time the debtor 
may appear or he may send some excuse to the Court, such as that he is 
in employ and he dare not ask his employer to get off. If this is the case 
the judge probably fines the debtor £1 and he is informed that if he does 
not appear at the next Court he will be committed for contempt. None of 
this helps the judgment creditor in the least. Ultimately when the debtor 
does appear the judge makes an order for the debtor to pay by certain 
instalments, assuming that means are proved, with an order for the 
debtor’s committal in the event of his failure to pay. In cases where 
no instalment order has been made at the time the judgment was obtained, 
the judge first makes an Instalment Order and next time when the Order 
is not fulfilled makes a Committal Order suspended provided the debtor 
pays the sum or varied instalments. It is quite usual for 100 or more of 
these judgment summonses to be heard at the commencement of each 
sitting, thereby wasting the time of the Court. 

The following rules would make the judgment summons effective. 
The creditor should before he is entitled to issue a judgment summons, 
swear an affidavit that he has reason to believe that the debtor has means 
to pay either the whole debt or by instalments, and indicating the evidence 
he has to show such means. This would place the onus of making previous 
inquiries on the creditor and prevent the service of judgment summonses 
on people who turn out to be unemployed with a wife and several children 
to keep, which are purely a waste of time and money. That these inquiries 
can be made without difficulty can be seen from the inquiries made by 
omnibus and insurance companies leading to remission of tort actions to 
the County Court. 

Secondly, if the debtor does not appear at the Court in answer to the 
judgment summons he should be fined on the first failure to attend with 
a warning that if he does not appear at the next hearing he will be impri- 
soned for contempt, and on his failing to appear the second time he should 
be arrested and imprisoned accordingly and then brought before the Court 
at the third hearing to be cross-examined as to means. There is no reason 
why the order of the Court to attend should be flouted in the way it is. 
If it were once known that the order had to be obeyed debtors would turn 
up automatically. 

Thirdly, if the debtor does not attend at the first hearing and the 
judgment creditor does not produce any evidence of means, the summons 
should be dismissed for lack of evidence, and the creditor should not be 
entitled to issue a further judgment summons for the same debt for six 
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months. In such circumstances creditors would produce evidence or refrain 
from issuing the summons. 

In practice the most effective result of the judgment summons is that 
the debtor often agrees with the creditor to pay a specified sum on account 
of the judgment rather than appear in Court, the summons being either 
withdrawn or adjourned. In larger cases a more potent remedy is the 
threat of bankruptcy proceedings; and this threat, coupled with an 
improved form of judgment summons and the other existing forms of 
execution is all that is necessary for ordinary debt collecting. Procedure 
by ji. fa. is unnecessary and should be abolished. 

Most of what has been said with regard to execution by ji. fa. applies 
with equal force to distress. Is it in accord with our modern ideas of 
fairness and proper use of money and property that a Jandlord shall be 
entitled, the very day after rent is due and without demand for the rent, 
to put in the bailiff and seize and sell the tenants’ goods in default of 
payment of rent? Not that most landlords do this, but they have the 
power to do so. It is again not right that wealthy landlords should sell up 
the goods of poor tenants. Further, can it ever be right for the owner 
of a house whether he be rich or poor to sell up his fellows in this way? 

At the present time where a tenant is in arrears the landlord usually 
waits till arrears for a month or much more have accumulated, and if 
there appears to be insufficient goods for distress, or the landlord does not 
care to use such methods, or he wants to get a bad tenant out, he usually 
has to take out a summons for possession in the County Court, which must 
be served 21 days before the next Court; so that six weeks may easily 
elapse before the case is even heard, or ten weeks where there is no Court 
in August, and the Judge then gives judgment for possession in a month 
when the tenant pleads he has nowhere to go. If the tenant will not go, 
execution must be issued. The County Court bailiff or sheriff is com- 
passionate and usually dallies considerably so that it is often well over 
three months from the issue of the summons before possession is obtained. 

The tenant owing rent can be given the usual notice to quit in the case 
of a weekly tenancy. In tenancies for a month or longer there should be 
power to give a week's notice if the rent is more than 21 days in arrear 
in all cases, and not only in those tenancies drawn by solicitors where the 
power is inserted in the agreement; and there should be a cheap and easy 
method of obtaining such possession, in lieu of the lengthy proceedings 
available to-day. So long as proceedings for eviction of a tenant who does 
not pay his rent may take three months, as they do to-day, some arbitrary 
method of obtaining payment by distress may be necessary; but there is 
no need whatever, save in case of emergency such as the present war, why 
an immediate eviction order should not be available as of course, on appli- 
cation to the next County Court, where the tenant can be heard, provided 
seven days’ notice of application be given to the tenant, he being not less 
than three weeks’ rent in arrear at the date of notice. There must of course 
be proper safeguards to prevent snap forfeiture of leases. Rent should be 
obtained from the tenant in the ordinary way as a debt. 


R. W. TURNER, M.A., LL.M. 
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CHOICE OF LAW IN ACTIONS EX DELICTO 
UNDER SCOTS LAW 


In supplement of Mr. A. H. Robertson’s article on “The Choice of 
Law for Tort Liability in the Conflict of Laws” in the July, 1940, number of 
Tue MopERN Law REVIEW, a note on the Scottish cases on the subject 
may be of interest, especially as in the most recent case of Naftalin v. 
London, Midland and Scottish Railway Co., 1933, S.C. 259 (in which the 
previous authorities are discussed), the- words “not justifiable” were 
interpreted as meaning ‘‘actionable.”. This case also supports his criticism 
of the decision in Machado v. Fontes, [1897] 2 Q.B. 231. 

Naftalin's case was an action by a father for damages for the death of 
his son who was killed in a railway accident while travelling from London 
to Glasgow. The son’s ticket was purchased in Glasgow but the accident 
occurred in England. The father claimed damages in respect of (I) pecu- 
niary loss and (2) solatium or injury to his personal feelings. By English 
law the only remedy competent was that given by Lord Campbell's Act 
(9 & ro Vict. Cap. 93) to the personal representatives of the deceased for 
pecuniary loss. It was held on appeal (reversing the decision of the Lord 
Ordinary) that the pursuer was not entitled to damages in respect of 
solatium as the rights of the parties fell to be determined by the law of 
England as the lex loci delicti, and that the right to claim solatium was a 
substantive right, distinct and separate from the right to claim in respect 
of patrimonial loss. 

This case is interesting as the act complained of was not only not 
justifiable but indeed actionable both by the lex loci delicti and the lex fori. 
It was held, however, that as the right of action conferred by the lex loci 
delicti was less extensive than that conferred by the lex fori the pursuer 
was restricted to the rights conferred by the lex loci delicti which regulated 
the rights arising from the tortious act. 

The Lord Ordinary decided in favour of the pursuer on the ground 
that, once it was admitted that the act giving rise to the action was 
wrongful both by the ex fori and the lex loci, it was for the former law to 
determine the different elements of the claim of damages since this question 
related to the remedy rather than to the right. The Inner House, however, 
reversed the decision of the Lord Ordinary. Lord Anderson (at p. 270) 
laid down the following propositions: ‘‘(1) That a claim for damages 
based on solatium is a substantive and independent jus actionis and not 


- a mere head or item of damages; (2) that, if the lex loci delicti does not 


recognise such a right, the Court of the forum is debarred from awarding 
damages as for solatium” (Kendrick v. Burnett, [1897] 25 R. 82). Lord 
Murray (at p. 273) said: “A claim based on solatium and a claim 
for reparation of pecuniary loss sustained appear to me to be distinct and 
separate matters. If no jus actionis is conferred by the lex loci in respect 
of the former, it is not, in my judgment, for the lex fori to create it. In 
England the former involves no ‘damnum’ at all. And, after all, a claim 
for damages is merely an accessory to or consequent of the principal 
matter, namely, some jus actionis. Without such a jus it cannot arise, for 
there is nothing to which it can attach.” The dictum of Lord Shand in 
Goodman v. London and North Western Railway Co. (1877), 14 S.L.R., at 
p. 451, was cited with approval: “But just as the lex loci contractus must 
be applied in reference to the terms and effect of the contract for the 
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purpose of ascertaining whether liability exists, so I think the lex loci 
must be applied with reference to the acts committed, in order to ascertain 
whether there be liability.” Although obiter, this statement had already 
been approved by Lord President Dunedin in Convery v. Lanarkshire 
Tramways Co., [1905] 8 F. 117. 

The following passages from Bar's Inteynational Law (Gillespie's 
edition) which are directly in point were also cited by Lord Hunter at 
p. 266, ‘If the question is one of liability for damage done by . . . servants 
... it is obvious that the liability can never be broader or go further than 
the law of the place where the damage takes place permits” (at p. 639); 
and “To determine the matter by the lex fori where the lex loci actus 
gives no claim or one that does not go so far, is utterly unjust, and all 
the more that it rests on the good pleasure of the pursuer in many cases 
whether the action shall be raised at this or at that place” (at p. 636). 

The case of Horn v. North British Railway Co., [1878] 5 R. 1055, 
which, in apparently deciding that the various elements in awarding 
damages related to the remedy and therefore fell to be decided by the 
lex fori, was direct authority in favour of the pursuer, was doubted as 
being contrary to the previous authorities and inconsistent with Kendrick 
v. Burnett (supra). The opinions in that case show some confusion of 
thought, the Lord Justice Clerk apparently overlooking that it was an 
action not upon contract but upon delict. 

Lord Murray (at p. 274) further went on to comment on the case of 
Machado v. Fontes (supra) which had been founded on by the pursuer. After 
briefly narrating the facts his Lordship said: “They ” (the Court of Appeal) 
“held that the act complained of being a wrong alike by the lex fori and 
the lex loci delicti, the rule of international law was prima facie satisfied. 
So far no exception can, of course, be taken to the judgment, which 
purports to proceed on the familiar cases of Phillips v. Eyre (1870), L.R., 
6 Q.B. 1, and The" M. Moxham' (1876), 1 P.D. 107. The rule being thus 
satisfied, the Court held that civil liability for damages in England followed 


. as a matter of course. This upon the ground that ‘damages’ pertain to 


the ‘remedy,’ and are therefore exclusively a matter for the lex fori. 
With all respect to the learned judges, the conclusion does not necessarily 
follow from the premises. Neither Phillips v. Eyre nor The ‘M. Moxham,' 
while they illustrate the rule of law, ‘affords any warrant for the above 


conclusion; rather the contrary, for in both these cases the English action 


was dismissed upon the ground that no civil liability for damages in 
respect of the wrong complained of was imposed by the lex loci—see 
Phillips's case per Willes, J., at p. 29, and Mellish, L.J., in the Moxham 
case, at p. 113. In other words, inasmuch as the lex loci conferred no 
jus actionis upon the pursuer, no accessory claim for damages could 
accordingly arise.... In my opinion the views of the learned judges in 
Machado’s case in regard to the matter of damages cannot stand with the 
decisions of our Courts in Goodman, Kendrick and Convery above 
mentioned.” 

In Goodman v. London and Norih Western Railway Co. (1877), 14 S.L.R. 
449, the widow of a domiciled Scotsman brought an action of damages in 
Scotland in respect of the death of her husband in a railway accident in 
England. The action was raised three years after the accident took place. 
It was held that, the grounds of action having arisen entirely in England, 
the rights and liabilities of the parties must be regulated by the law of 
England, and that, as by that law the action was no longer maintainable 
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since the time limit of twelve months imposed by Lord Campbell’s Act 
(9 & 10 Vict. Cap. 93) had expired, it must be dismissed. 

Kendrick v. Burnett, [1897] 25 R. 82, was an action of damages for 
solatium in respect of deaths caused by a collision of two vessels on the 
high seas alleged to have been brought about by the fault of the defenders. 
It was held that as the defenders were English they were under no liability 
beyond that attaching to them by the law of England, and the claim for 
solatium therefore failed. Lord Kinnear said (at p. 90): “If the law of 
England gives the pursuers no right of reparation at all, or no right of 
reparation for wounded feelings, or anything else but pecuniary loss, I do 
not see how they can acquire other rights by any rule of our own law and 
practice as to the manner in which, assuming the right to be vested in 
them, the remedy ought to be administered.” 

Convery v. Lanarkshire Tramways Co., [1905] 8 F. 117, was an action 
by an Irishman, whose son had been killed in a tramway accident in 
Scotland, to recover damages in respect of solatium for the death of his 
son. The defenders, founding on a remark of Lord President Robertson 
in Kendrick v. Burnett (supra), pleaded no title to sue, on the ground that 
the law of Ireland, the country of the pursuer’s domicile, recognised no 
claim for solatium. It was held that the pursuer had a right to reparation 
depending solely on the law of Scotland, which was both the lex fort and 
the lex loci delicti. The Lord President, in commenting on Kendrick v. 
Burnett (supra), explained that the defender’s plea was based on the 
mistaken idea that Lord President Robertson was speaking of the law of 
the domicile of the pursuer, whereas he was speaking of the law of the flag 
of his ship. 

Reference may also be made to the case of Rosses v. H.H. Sir Bhagvat 
Sinhjee, [1891] 19 R. 31. This was an action by a woman for damages 
for seduction alleged to have been committed in England. The pursuer, 
however, failed on the ground that the act alleged did not constitute a 
wrong inferring a legal remedy at her instance by the law of England. 
Lord Trayner said (at p. 37): “Iam satisfied, as I think all your Lordships 
are, both on principle and on authority, that an act, in order that it should 
give rise to action as being a wrong, must be recognised as a wrong 
giving rise to a legal remedy by the law of the place where it was com- 
mitted. If that be so, then this action is excluded, for the act which is 
alleged as the foundation of this action was committed in England, and 
is not recognised by the law of England as a wrong, in the sense or to the 
effect of giving rise to a remedy. If it is not a wrong in that sense by the 
law of England, it can never become a wrong from the fact that the doer 
of it has since come to Scotland.” 

The decision in McLarty v. Steele, [1881] 8 R. 435, must, along with 
Horn v. North British Railway Co., [1878] 5 R. 1055, now be regarded as of 
doubtful authority since it cannot be reconciled with Kendrick v. Burnett 


and the other authorities cited above. 
F. E. O'RIORDAN. 
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STATUTES 
The Treachery Act, 1940 


Just over a century ago, the Criminal Law Commissioners, appointed 
to digest the English Criminal Law, remarked in the preface to their 
Fourth Report (1839): “The confusion of rules and principles in the 
definition of crimes and punishments by the common law, the incon- 
sistencies and the. contradictions of its provisions, and their frequent 
inapplicability to the requirements of a civilized nation, can hardly be 
sufficiently understood or appreciated by those who have not considered 
them attentively with a view to their systematic reduction. ‘These defects 
are indeed the natural results of the history of our common law, the'several 
rules of which being of miscellaneous origin—have undergone repeated 
revolutions by the slow process of time and gradual change of manners 
and customs, without any positive institution, and consequently are not 
bound together by any unity of design or any governing principle; and 
though the Legislature has frequently interfered to remedy partial defects, 
no attempt has hitherto been successfully made to improve the whole 
system. Indeed the amount of evil has been sometimes increased by the | 
mode of correction applied by the Legislature. Statutes affecting the 
criminal law have, in all ages, from the Statute of Treasons down to our 
times, been passed much more to meet present emergencies and transitory 
circumstances, than with a view to improve the laws in general; they have 
been made, to use the language of Lord Bacon, ‘on the spur of the times,’ 
and very frequently without much consideration whether the common 
law was not sufficient without them. The consequence has been an enor- 
mous accumulation of particular laws, without system or principle, and 
many of them at variance with each other and the common law ;—a pro- 
ceeding which the same author characterizes as ‘a continual heaping up 
of laws without digesting them, which maketh but a chaos and confusion, 
and turneth the laws many times to become but snares for the people.’ ” 

This commentary has been deemed worthy of reproduction because so 
much of it is still relevant and because the greater part (but not the whole) 
of it is apposite to the enactment and the content of the Treachery Act, 
1940.. The occasion of it was ‘‘the inapplicability of the existing law” of 
treason to the requirements of our times. It is an “interference of the 
Legislature to remedy partial defects.” Its enactment has not been made 
the occasion “to improve the whole system.” It has been passed ‘‘more 
to meet present emergencies and transitory circumstances than to improve 
the laws in general.” It represents the policy of “an accumulation of 
particular laws” and those “not bound together by unity of design or any 
governing principle.” It was passed very much “‘on the spur of the times” 
and the spur, in this case, drove the willing pack-horse of Parliament to 
run at the speed of a race-horse. The Bill passed through all its stages in 
the House of Commons on 22nd May, 1940, and in the House of Lords in 
a few minutes on the following day. The Lord: Chancellor prayed their 
Lordships to hurry so that the Royal Assent could be given that very 
evening. 5 

The Act is an emergency measure in a double sense. It is a temporary 
Act, but a contemporary legal journal has suggested that “it may, how- 
ever, prove to be so useful that its retention on the statute book will be 
longer than at present atranged for” (The Journal of Criminal Law, Vol. IV, 
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p. 304). If the suggestion is that some of the ideas embodied in the Act 
are worthy of perpetuation in a post-war revision of the whole law of 
treason, one that will reduce that “heap of particular laws” to order and 
design, it is unobjectionable. If it tends to encourage the perpetuation of 
the heap, with this addition on top of it, it is lamentable. 

This measure is the creature of an emergency and that, despite the 
foregoing criticism, is its complete justification. The emergency was as 
grave as any this nation has ever known. The Act was passed in May, 
1940, and none needs a reminder of the stark tragedies of that month 
when calamity after calamity moved grimly in a tide that bore onwards 
to the very shores of our narrow seas. Those were the days of treachery 
triumphant in Norway, Holland, Belgium, and France, when the craftiest 
of all enemies used his fifth-column, and the fear of the fifth-column, the 
creation of “alarm and despondency,” the dropping of parachutists, and 
the fear of parachutists, and all manner of devilish strategems of treachery 
and sabotage as additional and most potent weapons in his vast arsenals 
employed to reduce free peoples into terror and subjection. Even ‘in 
circumstances so conducive to pardonable rashness, the excesses of some 
officials and magistrates up and down the country were in a high degree 
` censurable. But no fair reviewer of this Treachery Act can extend any of 
that censure to Parliament for its enactment of this measure. The recollec- 
tion of the harsh necessities of the times must silence arm-chair criticism 
of its enactment and content. It was the creation of the Parliament of a 
free nation superbly determined, in an extremity of circumstances, to 
defend its liberties and its life. It is as such that it must be considered 
at the present time. 

The Bill was sponsored in Parliament by Sir John Anderson and 
Viscount Simon. Their explanation of the need for the Act was that the 
‘early legislation of the war did not provide for the death penalty for acts 
done in breach of the defence regulations with intent to help the enemy 
because it was thought that the existing law of treason was adequate to 
_ deal with the more serious of them, but that, on retlection, and in the 

light of new developments, it was necessary to amend that view. The law 
of treason was sufficiently wide in content—and Sir John Anderson assured 
‘the Commons that nothing which was not clearly an offence under that 
law was to become an offence under this Bill. But the procedure in treason 
trials was antiquated, cumbersome and complicated, and ill-suited for the 
times. Viscount Simon went further and asserted that the complexities 
of the old procedure were ‘‘not really required in the interest of justice or 
fair play.” (His great predecessor, Erskine, must have made a complete ` 
turn in his grave if he heard this remark, for he considered that the special 
procedure in treason trials “met the headlong violence of angry power by 
covering the accused all over with the armour of the Law.”) Another gap 
in the law of treason, which had to be filled to meet the dangers of para- 
chutists and of alien enemies infiltrated into this country in the guise of 
refugees or otherwise, was that it almost certainly could not be applied 
beyond British subjects and aliens who owed allegiance to the Crown. 
“Itis a very doubtful question indeed whether under the existing law of 
treason you could proceed against an alien who has come here suddenly, 
surreptitiously by air or otherwise, for the purpose of wreaking clandestine 
destruction or doing other acts against the safety of the realm” (Viscount 
Simon). fy 

The Act accordingly provides ins. 1: “If, with intent to help the enemy, 
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any person does, or attempts or conspires with any other person to do, 
any act which is designed or likely to give assistance to the naval, military, 
or air operations of the enemy, to impede such operations of His Majesty’s 
forces, or to endanger life, he shall be guilty of felony and shall on con- 
viction suffer death.” In this section the following points are notable. 
First, the mens rea required is clear: “with intent to help the enemy.” 
No act done without that intent comes within the offence of treachery. 
Second, the words “any person” cover all persons, of whatsoever nation- 
ality or allegiance, who commit the offence within the territorial operation 
of the Act as defined by subsequent sections. Third, the words “any act” 
raise the question whether wilful omissions done with intent to help the 
enemy (and some very mischievous conduct of that description can easily 
be imagined) should not have been expressly mentioned. Fourth, the 
clause “which is designed or likely to give assistance—[and/or] to impede” 
suggests that proof by the prosecution of the commission of such acts will 
raise a prima facte presumption of the existence of the required mens rea 
and will shift the burden to the defence either. of disproving or raising a 
reasonable doubt about its existence. It is submitted that the commission 
of “an act... likely . . . to endanger life” will not per se raise such a clear 
prima facie case and that proof of the existence of the mens rea may in 
this case require stronger evidence by the prosecution than in the former 
two categories. Fifth, the penalty on conviction is fixed and not dis- 
cretionary; the Act says “shall suffer death.” In this respect the offence 
is made to resemble murder and treason and not the offences under the 
Dockyards Protection Act, 1772, where the judge has a choice between 
passing and merely recording the death sentence. In her essay on “The 
Trend of Criminal Legislation” in Penal Reform in England, the first 
publication of the. Cambridge University Board of Research in Criminology, 
Miss Craven makes the following comment: “Slowly but surely parlia- 
mentary opinion appeared to be turning against the death penalty, witness 
the vote of the House of Commons in favour of abolition in 1938. It was, 
however, not yet ready to translate that vote of a small House into a law 
expressing the considered judgment of the majority in May, 1940, when 
under the stress of war and the struggle for national independence it 
extended capital punishment for certain offences of treachery and sabotage, 
thus reversing the trend of legislation of over a century and a quarter. It 
is significant that even in this crisis, the voices of several M.P.’s were 
raised in courageous protest on the ground that the death penalty gave 
no protection against treachery which was not equally provided by other 
penalties, and that a humane and progressive community could not 
preserve its own honour and dignity by resorting to barbarous methods." 
Apart from the debatable element in this commentary (rendered more 
debatable by the circumstances of our times), this statement, with respect, 
may mislead the unwary into thinking that capital punishment has been 
extended to cover new offences and not merely a new class of offenders. 
That deduction would be incorrect unless it is proved that some class of 
acts falling under the definition of treachery could not fall within the 
provisions of the existing law of treason relating to “levying war” and 
“adhering to the King's enemies.” The German Government did indeed 
strongly contend that its fifth-columnists could not be shot under the 
tules of war. Its solemn adherence at all times to those rules reinforced 
its contentions ! 

The complexities of procedure are avoided by the provisions of s. 2 (1) 
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which provides that the offence is to be triable on indictment and that 
persons convicted of it are to be dealt with in like manner as persons 
convicted of murder. This avoids the special rules in the case of treason 
relating to the delivery to the prisoner of a copy of the panel of jurors, 
of a list of intended Crown witnesses, and of the indictment, as well as 
those relating to the wider right of peremptory challenge of jurors. A 
more serious matter is that it obviates the necessity of a technical minimum 
of proof by the evidence of at least two witnesses and that it avoids the 
time-limit of three years on prosecutions which exists in most types of 
treasons. The convicted prisoner has the slight consolation of knowing 
that the horrors of decapitation or public hanging are not even theoretically 
possible in his case! 

The first proviso to this sub-section provides that, in the case of persons 
subject to what conveniently may be termed “military” law, the offence 
of treachery is included in the list of offences which ‘‘military” tribunals 
can try. There is nothing very novel in that. The second proviso is more 
remarkable; it enacts that an enemy alien may, if the Attorney-General . 
so directs, be prosecuted for treachery before a court martial, whereupon 
the provisions of the Army Act shall apply for the purposes of his custody, 
trial, sentence and punishment as if he had been at the time of the com- 
mission of the offence a person subject to “military” law. This un- 
doubtedly was enacted under the fear of an invasion and the interruption 
of the ordinary processes of the “civil” law courts. It will be observed 
that it only applies to enemy aliens (as defined in s. 5). British subjects, 
British “protected persons,” and neutral aliens (not subject to “military” 
law) retain the right to be tried by jury. The third proviso gives the 
Secretary of State the discretion to order the shooting instead of the 
hanging of persons convicted of treachery who, at the time of the com- 
mission of the offence, were members of the armed forces of the Crown or 
of any foreign power, including an enemy power. 

S. 2 (2) provides that ordinary (“‘non-military’’) prosecutions are not to 
be instituted except by or with the consent of the Attorney-General but 
that the preliminary processes of arrest, etc., need no such prior consent. 
The remainder of the Act deals mainly with consequential matters. The 
joinder provisions of s. 3 (1) show that.a charge of treason may not be 
joined in the same indictment with a charge of treachery. S. 3 (2) allows 
court martials to try “‘joinable” and joined offences although such offences 
would not otherwise be triable by “military” law. S. 4 may be of interest 
to constitutional lawyers. It provides that the Act is to apply to anything 
done (a) by a British subject elsewhere than in a Dominion, India, Burma, 
or Southern Rhodesia, (b) by a person subject to “military” law in any 
place whatsoever, and (c) by any person in the United Kingdom or in any 
British ship or aircraft not being a Dominion (eéc.) ship or aircraft. 


D. SEABORNE DAVIES. 
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Company Amalgamation. Contracts of Employment 


The facts in Nokes v. Doncaster Amalgamated Collieries, Lid., [1940] 
A.C. 1014, are far from exciting, yet the decision deserves pride of 
place in any textbook concerned with the “rights of man” in modern 
social conditions. The appellant had been a miner in the services of the 
Hickleton Main Colliery, Ltd. By an order of the Chancery Division 
made under s. 154 of the Companies Act, 1929, the employer company 
was, together with a number of other mining companies, amalgamated 
into the respondent company. All the old company’s property, rights, 
powers, liabilities and duties were transferred to the respondent company, 
‘and the old company was dissolved. This order took effect on 4th June, 
1937, but the appellant who knew nothing of the amalgamation (not to 
speak of the order of the Court and its legal implications) continued to 
work in the mine and to receive his wages until, on 7th October, 1937, 
he absented himself from work for one day (presumably in the course 
of a strike, though the report does not say so). When the respondent 
company tried to make him liable for damages under the Employers and 
Workmen ‘Act, 1875, he argued that there was no contract between 
him and the respondents, and succeeded before the House of Lords 
(Viscount Simon, L.C., Lords Atkin, Thankerton, and Porter, Lord Romer 
dissenting) after having failed before all the judges previously concerned 
“with the case. 

Before the Companies Act, 1929, came into force, a company amal- 
gamation, unless effectuated by an exchange of shares or by a sale under 
the memorandum of association, necessitated the winding up of the com- 
panies, which were to be merged in a new company. But under s. 154 
of the Companies Act, 1929, the Court, i.¢..a judge of the Chancery 
Division, may, either simultaneously with the order sanctioning the 
amalgamation scheme, or subsequently, transfer the whole or any part 
of its undertaking and of its property and liabilities from any transferor 
to the transferee company, and at the same time dissolve, without winding- 
up, the transferor company. The transfer order thus takes the place of the 
various assignments, conveyances, etc., which otherwise would have been 
necessary in order to vest the old company’s assets in the new one. The 
question before the House of Lords was this: Is the section of a merely 
procedural character, does it merely simplify the machinery of transfer, or 
does it, in the words of Lord Romer, give to the Court the power ‘‘to 
transfer to, or vest in, the transferee company ... property and rights of 
a transferor company which the latter company is itself incapable of 
assigning, or which it can assign only with the consent of some third party 
whose consent to the transfer has not been obtained”? And in particular : 
Does a transfer order operate as an assignment of contracts of employment 
which, apart from the transfer order, the transferor company could not 
- have assigned without novation, i.e. without the concurrence of the other 
party to the contract, the employee? 

The answer to this question obviously depended in the first place on 
the interpretation of s. 154. What is the meaning of “property” in the 
subsection dealing with transfer orders? There is what purports to be a 
definition subsection, defining “property” as “property, rights and powers 
of every description.” This “definition” is not entirely meaningless. It 
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makes it clear, for example, as pointed. out by Lord Porter, that a right 
to call up uncalled capital is transferred to the new company. Otherwise 
it would not seem to be either scientific or helpful. Viscount Simon was 
of the opinion that, on general grounds, a non-assignable asset like a 
right to the service of an employee, could not be described as “property,” 
and Lords Atkin and Porter who agreed with this view pointed out that 
in those provisions of the Companies Act which dealt with the powers of 
liquidators to sell property the word property certainly did not include 
non-assignable assets and that there was no reason why the powers of the 
Court in connection with the dissolution without winding up should, in 
the absence of an express provision, be thought to transcend those of a 
liquidator. As against this, Lord Romer was of the opinion that an inter- 
pretation of s. 154 according to its purpose demanded the inclusion of 
non-assignable assets in the meaning of the word property. This purpose, 
so he thought, was expressed in subsect. (1) (f) which gives the Court 
the power of making provisions for incidental, consequential and supple- 
mental matters which are necessary to secure, “that the reconstruction 
or amalgamation shall be fully and effectively carried out.” 

There was also a division of opinion as to the meaning of the word 
“transfer” which, as Viscount Simon pointed out, is not a work of art. 
Lord Romer emphasized that it was a transfer by the Court much in the 
nature of a vesting order, which included the transfer of liabilities. If, so 
ran the argument of Lord Romer’s dissenting judgment, the word transfer 
here includes a transfer of liabilities which are not, of course, assignable. . 
without novation, then it may just as well include non-assignable assets. 
The very inclusion of liabilities in the transfer shows that the provision 
overrides the rights of third parties. 

This line of reasoning, however, did not find favour with the majority. 
The construction of s. 154 adopted by Lords Simon, Atkin, Thankerton 
and Porter is remarkable for the principles of interpretation which 
especially the Lord Chancellor brought to bear on this question. “The 
golden rule is that the words of a statute must primu facie be given their 
ordinary meaning. We must not shrink from an interpretation which will 
reverse the previous law, for the purpose of a large part of our statute law 
is to make lawful that which would not be lawful without the statute, or, 
conversely, to prohibit results which would otherwise follow. Judges are 
not called upon to supply their opinions of sound policy, so as to modify 
the plain meaning of statutory words, but where, in construing general 
words the meaning of which is not entirely plain there are adequate 
reasons for doubting whether the Legislature could have been intending so 
wide an interpretation as would disregard fundamental principles, then 
we may be justified in adopting a narrower construction. At the same 
time, if the choice is between two interpretations, the narrower of which 
would fail to achieve the manifest purpose of the legislation, we should 
avoid a construction which would reduce the legislation to futility and 
should rather accept the bolder construction, based on the view that 
Parliament would legislate only for the purpose of bringing about an 
effective result.” 

It was in connection with ‘‘ fundamental principles” which the majority 
of the Lords and especially Lords Simon and Atkin found involved in 
this case that the majority decided to give s. 154 a narrow interpretation. 
It was recognised both by Lord Simon and by Lord Atkin that what was 
involved in this case was a “constitutional” issue. Was an employee of a 
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company to be deprived of his freedom of choosing his employer by 
having a new employer substituted for the old one, finding himself bound 
by a contract of employment with a person with whom he never chose to 
contract? The practical consequences of a decision in favour of an inter- 
pretation of s. 154 yielding this result might have been small, but the 
principle at stake was fundamental. “I had fancied that ingrained in the 
personal status of a citizen under our laws was the right to choose for 
himself whom he would serve, and that this right of choice constituted 
the main difference between a servant and a serf.” In these words Lord 
Atkin gave poignant expression to the legal axiom of the freedom of the 
contract of employment which is the basis of all modern social legislation. 
One could conceive of a written constitution including a modern 
catalogue of the rights of man. The freedom of choosing one’s own 
vocation and one’s own employer would certainly have to figure in such 
a modern catalogue of droits de l'homme et du citoyen. What the House of 
Lords did in the case under review was to interpret a technical section 
of the Companies Act in the light of ar unwritten principle of our social 
constitution, much in the same spirit in which they would have declared 
that section unconstitutional, if there was a written constitution embodying 
the freedom of the contract of employment, and if the power of judicial 
review was vested in the judges of England, : 
The droits de l'homme et du citoyen of the French and other continental 
constitutions as well as those rights of man which have found their way 
into the American state and federal constitutions are mainly designed to 


- protect the individual against the overpowering might of the State. The 


freedom of contract which the House of Lords protected in the case under 
review was and is in need of being safeguarded not so much against the 
State as against the big industrial and commercial combines. This is par- 
ticularly clear from the judgment of Lord Atkin. The learned Lord pointed 
out that the construction adopted by the lower Courts and by Lord Romer 
would bring about a revolution in the law and would lead to “one class 
of person—namely companies under the Companies Act—being able to 
shake off the obstructions which bind ordinary persons though only when 
they are minded to transfer their business to another and probably a 
larger company.” And Lord Atkin could see no reason why this procedural 
section, “this beneficent procedure,” “should be tainted with the oppres- 
sion and confiscation which in some cases would certainly be caused, or 
why, in the interests of companies big or small, for the mere purposes of 


an amalgamation, it should violate all the rules as to transferability, 


depending on some occasions on principles of our law and on other occasions 


‘on contract.” "It would possibly hurt the feelings of financial men with 


large organising powers and ambitions to know how strongly some people 
feel about big combinations, and especially amalgamations of small 
trading concerns.” The majority of the Lords looked upon the attempt 
at overriding the non-assignability of contracts of employment very 


~ much as an endeavour of subordinating the freedom of the individual to 
-the technical requirements of the concentration of capital. 


In answer to this Lord Romer gave expression to the necessities of com- 
pany practice and to what Lord Porter called the ‘‘ease of administration.” 
Lord Romer pointed to the highly artificial character of the whole 
concept of corporate entity, and to the fact (already emphasised in the 
Court of Appeal) that through the play of the machinery of Company Law 
an entirely new factual employer can always be substituted by a change 
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of directors and shareholders and even the name of the company, while 
the legal employer remains the same. Lord Romer did not think that the 
great “constitutional” principle of the freedom of choosing one’s own 
employer was more involved in this case than in those other cases,in which. 
admittedly the employee had no option but to submit to what was in fact, 
though not in law, the replacement of one employer by another. 

Against these arguments of Lord Romer it might be said that what 
was involved in the present case not so much the practical implication 
as the principle. Given the principle of corporate entity and the, perhaps, 
exaggerated importance attached to it by Judges and text writers, there 
is a difference in principle between the substitution of one person for 
another, and a mere change in the personnel constituting the organs of the ` 
person. True it is, that distinction is very formal and, perhaps, artificial, 
but so is the freedom of contract itself, for which the majority of the 
‘House of Lords stood in this case. It is a question of principiis obsta. 
Freedom of contract, especially in matters of employment, is largely formal 
and fictitious. The discrepancy in bargaining power between employer 
and employee deprives the latter of the real enjoyment of that freedom 
which the law purports to grant him. This is almost common place. It 
is also common place that the Courts have done little if anything to help 
to adjust this inequality and that this task was left almost entirely to 
Parliament. The point at the present moment is, however, that further 
progress in the field of converting the employees’ formal freedom of 
contract into a real one cannot be made by turning the clock back. We 
have to go through the conception of a formal freedom of contract and 
not to walk around it. It is very necessary to emphasise this at the present 
moment, when on the Continent the various Fascist systems are playing 
havoc with the employees’ freedom of contract, purporting to achieve 
social progress while in fact degrading, to use Lord Atkin’s words, the 
servant to a serf. Ata moment like this it must be a matter of gratification 
that the House of Lords when faced with a technical question of Company 
Law, in itself of small practical importance, makes itself the champion of 
the liberal conception of the freedom of contract. This, it is true, if 
standing by itself and left unsupported by the conception of real equality, 
produces the legal pretext for the sanction of all kinds of exploitation, but 
without it modern society would relapse into serfdom and feudalism. 

The trade union which obviously must have been supporting the 
appellant might well look upon the outcome of this case as a Pyrrhean 
victory. The position of the employees in a case of a company 
amalgamation has not been substantially improved by this decision, and 
it might even be argued that in its practical results it might be detrimental 
to their interests. It was emphasised by Lord Romer that in the old days 
before the coming into force of s. 154 the transfer of the assets by the 
liquidator operated as a summary dismissal of the employees of the under- 
taking. They had, of course, their claim for damages against the old 
company for which they could prove in the winding up. It must be 
assumed that a dissolution order made by a Chancery Judge under s. 154 
has the same effect. Only, as the old company has gone, there is no one 
from whom damages can be claimed. If the employee, ignorant of the - 
change, continues to work in his old position he cannot, as now decided, 
be said to be in any contractual relationship with the new company which 
enjoys the benefit of his work. There can be neither a contract implied 
in fact, nor a novation of the old contract, unless the employee knew of 
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the change. Can he, then, claim any wages? It will not be easy to construe 
the conduct of the new company in such a way as to give rise to an estoppel. 
If that is not the case, the employee is thrown back on a claim for a 
quantum meruit. This he will probably be able to claim, and he will also 
enjoy the benefits of the Workmen’s Compensation Act, Factory Legis- 
lation, etc., the application of which depends on the fact of employment 
rather than on the existence of a contract. In effect, however, it means 
that his position is more precarious than it would have been, if a regular 
contractual relationship had existed, though in practice the differences 
will be small. 

Most of the Lords who made speeches in this case considered the 
implications which their decision may have on contracts other than 
contracts of employment, and on legal relationships of a non-contractual 
nature. If the transferor company had purchased goods on credit, if it 
had bought or sold goods to be delivered by instalments, if it was a pub- 
lishing company under contractual obligations to authors, if it was a lease- 
holder, incapable of assigning the lease without the consent of the lessor, 
if it held shares which could not be transferred without the consent of the 
directors, if it had acquired a right to damages in tort—in all these cases 
the problem of the destiny of non-transferable rights would arise. Viscount 
Simon made it very clear that his judgment was limited to contracts of 
personal service, but it is difficult to avoid the application of the present 
decision to those other cases by simple parity of reasoning. It would seem 
that the principle actio personalis moritur cum persona, six years after 
having been more or less successfully buried by the Law Reform (Mis- 
cellaneous Provisions) Act, 1934, has been helped at least to a partial 
- resurrection by this decision, but the whole problem of the effect of com- 
pany amalgamation on non-assignable assets has been posed rather than 
solved by this case. 

Whilst we should welcome the steadfastness with which the majority 
defended the sanctity of the employee’s freedom of coritract we may 
well deplore with Lord Romer the practical inconveniences to which the 
decision is bound to give rise. 

O. KAHN-FREUND,. 


Collective Agreements 


Although collective agreements and industrial awards are of increasing 
social importance, the law of collective bargaining is still in its infancy. 
An agreement made between a trade union and an employer or employers’ 
association has a twofold legal function: it constitutes a contract between 
the union and the employer or employers’ association (contractual function) 
and at the same time it serves as a lex contractus for the contracts of 
employment coming within its orbit (normative function). British legisla- 
tion contains one rule concerning the contractual function, but there is 
` very little, if anything, in this country to elucidate the normative effect 
of collective rules. The decision of the Privy Council in True v. Amalga- 
mated Collieries of Western Australia, Limited, [1940] A.C. 537, though 
dealing with a minor point arising from the construction of a Western 
Australian statute, deserves attention as a contribution to the analysis 
of the legal relationship between collective and individual agreements. 

» Trade Union Act, 1871, s. 4 (sub-s. 4), which is to the effect that a collective 
agreement is unenforceable if made between a trade union and an employers’ 
association. 

5-3 


226 © MODERN LAW REVIEW Jan., 1941 





Under the Industrial Arbitration Act (Western Australia), 1912-1935, 
a. Court of Arbitration has jurisdiction to make awards each of which 
operates “as a common rule of any industry to which it applies.” Collective 
agreements and industrial awards are rendered immune from being con- 
tracted out by the parties to the contracts of employment. “Every contract, 
in so far as it purports to annul or vary such award or agreement, shall, 
to that extent, be null and void without prejudice to the other provisions 
_ of the contract which shall be deemed to be severable from the provisions 
hereby annulled.” ‘Every worker shall be entitled to be paid by his 
employer in accordance with any industrial agreement or award binding 
on his employer and applicable to him and to the work performed, notwith- : 
standing any contract or pretended contract to the contrary, and such 
worker may recover as wages the amount to which he is hereby declared 
entitled . . ., but every action for the recovery of such amount must be 
commenced within twelve months from the time when the cause of action 
arose.” The dispute, which gave rise to a difference of judicial opinion in 
the High Court of Australia and ultimately found its way to the Privy. _ 
Council, originated in the concluding words of the section. 

A coal-miner was engaged to work under a verbal contract which 
expressly referred to the relevant award. He alleged that the wages paid 
to him had fallen short of those provided for in the award. The action 
by which he claimed the difference was brought within the period of limita- 
tion applicable to contractual claims, but outside the twelve-months period 
laid down in the section. The Judicial Committee, reversing the majority 
decision of the High Court of Australia, and restoring a decision of the 
Full Court of the Supreme Court of Western Australia, held that the twelve- . 
months period did not apply and that the action succeeded. The claim : 
was, in the opinion of Lord Russell of Killowen, who delivered judgment, 
based on the contract, and not on the statute. The statutory right alone 
was subject to the short limitation period, and this statutory right operated . 
only where the contract of employment was at variance with an industrial 
agreement or award, but not where, as in the present case, the individual 
contract expressly referred to the collective rule. . 

_ The decision involves more than a mere question of a period of limitation. 
Although English law has not so far taken cognisance of the normative 
function of collective industrial rules, it may soon be found that the present 
state of the law is unsatisfactory and: that the individual contract of 
employment should not be allowed to derogate from the terms of the col- 
lective bargain to the detriment of the employee. It will then be necessary 
to reflect upon the ways in which the normative function of collective 
agreements can be made legally effective. It should be realised that the 
normative effect of collective bargains cannot exhaust itself in the mere 
annulment of individual contracts purporting to contract out the collective 
rule. Indeed, as was pointed out by Lord Russell of Killowen in the judg-. 
ment under review, if a contract of service providing for a wage below the 
“union rate” was merely annulled by the collective bargain, the workman 
would be faced with a difficult situation, for according to the well-known 
rules of the common law, the displaced terms of the express contract would 
prevent him even from suing on a quantum meruit. In order to achieve its 
social purpose, the collective bargain must not impair the validity of the 
contract of employment, the vinculum obligationis as between employer 
and employee must remain intact, but the contract must be deemed to 
have been concluded upon the terms of the collective bargain. This is a 
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characteristic shared by collective wage and labour agreements with other 
legal rules protecting the socially weaker against the socially stronger party 
to a contract (housing legislation, etc.). The common law restrictions upon 
the freedom of contract are usually of a purely prohibitive nature: the 
law only demands that something shall not be done: it forbids, but it 
does not command, it is interested in preventing contractual relationships 
of an obnoxious character, but not in laying down a positive policy with 
which contracts have to comply. Nullity of contract is, therefore, an ade- 
quate sanction of-most of those common law rules which embody principles 
‘of public policy, e.g. an agreement in restraint of trade without con- 
sideration is void, it is not deemed to have been concluded at an adequate 
consideration. Modern social legislation is of a different character: it 
contains leges contractus embodying standards of conduct which cannot 
be enforced by mere nullity provisions. The Western Australian statute 
expresses this, somewhat clumsily perhaps, in that it first annuls those 
terms of the individual contract which are at variance with the collective 
rule, then expressly upholds the validity of the contract as such with the 
help of the principle of “statutory severability,” and finally gives the 
employee the right to rely on the collective provision in lieu of the avoided 
contractual term. What happens in fact is that the contract of employ- 
ment purporting to relieve the employer of his duty to pay the “union 
-wage"’ is not void at all, though the collective wage automatically displaces 
the individual wage agreement. 

. The-question before the Privy Council, then, was this: Does a workman 
who claims from his employer compliance with compulsory collective 
standards, e.g. payment of the union wage, rely on his contract of employ- 
ment, or does he claim upon the statute which gives effect to the normative 
function of the collective bargain? Three cases can be distinguished: 
either the contract of employment expressly embodies, or refers to, the 
collective rule, as in the present case, or it is silent as to the subject-matter 
regulated in the collective bargain, or it purports to derogate ftom the 
collective rule. In the first case, according to the Privy Council, the col- 
lective rule becomes a term of the contract and the claim is “contractual,” 
while in the third case the workman, in claiming his collective rights, relies 
on the statute. As to the second case the judgment of the Privy Council 
leaves the question unanswered. 

The distinction thus made by the Privy Council would seem to be 
unsatisfactory as a basis of future legislation in this country. It does not 
correspond with the fundamental idea of collective bargaining. It is of 
the essence of the collective agreement that it does not operate as a law 
superimposed from above, but as a compulsory standard contract. Even 
where it displaces part of the contract of employment the collective 
provision should be deemed to operate as a contractual clause between 
employer and workman. 

This view would also be in accordance with the decision of the Court 
of Appeal in Gutsell v. Reeves, [1936] 1 K.B. 272. There an agricultural 
worker claimed the difference between the statutory minimum wage under 
the Agricultural Wages (Regulation) Act, 1924,. and the “contractual” 
wage. It was held that he was claiming upon the contract and not upon 
the statute. Lord Wright, M.R., pointed out that “the claim is on the 
basis of the whole contract of employment . . . and the only effect of the 
statute on that contract is to insert, against, it may be, the overt agreement 
of the parties, the proper rate of wages . . .”’ The claim was, therefore, 
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subject to the limitation period prescribed for contractual claims by the 
Statute of Limitations, 1623, and not to the longer period applicable, 
under the Civil Procedure Act, 1833, to actions upon a statute. Itis sub- 
mitted that this view taken by the Court of Appeal of the legal nature of 
such minimum wage legislation is preferable to that taken by the Privy 
Council in the case under review. If it is correct in-regard to statutory 
minimum standards of conditions of labour, it should, a fortiori, apply to 
legislation passed with the object of enforcing upon the parties to the 
contract of employment standards laid down in a collective agreement. 
This type of legislation gives effect to a new conception of contractual 
freedom. It recognises the fact that the employer and employee are not 
on an equal footing and that, as between them, freedom of contract is 
often merely formal. It, therefore, transfers the freedom of contract from 
the individual into the collective sphere, assuming that the equality of 
bargaining power which is absent between “master” and “servant” exists 
between their collective representatives. The correctness of this assump- 
tion is the political conditio. sine qua non of the practical effectiveness 
of collective industrial law. It need hardly be emphasised that the 
questions discussed in this note have nothing to do with the compulsory 
character of industrial awards. Whether awards rendered by industrial 
courts, etc., are compulsory upon unions and employers’ associations is a 
problem very different from that, whether collective bargains are capable 
of displacing individual terms less favourable to the employee. Again, the 
question of the scope of application of the collective bargain may either 
be confined to members of the unions on both sides, or extend to non- 
members on both or either sides. O. KAHN-FREUND. 


Ross.T. Smith & Co., Ltd. v. T. D. Bailey, Son & Co., Ltd. (1940), 
3 All E. Rep. 60 


Although concerned nominally with the obligation of the seller as to 
tender of documents upon the construction of a particular c.i.f. contract, 
this case is of general importance in that it deals with a problem which has 
always been of great theoretical interest to commercial lawyers, viz. the 
question of the passing of the property upon a contract of this type. The 
matter is not one of much practical moment because as Atkin, J., pointed 
out in Groom Lid. v. Barber, [1915] 1 K.B. 316, the crucial matter under c.i.f. 
contracts is always the tender of the document. It has nevertheless been 
discussed in quite a number of cases, but in such an unsatisfactory manner 
that the textbook writers have deduced quite opposite conclusions from 
the authorities, e.g. while Goitein says “prima facie the property in the 
goods passes on shipment. It may pass either conditionally or uncon- 
ditionally, etc.,’" Kennedy says, “but the property in the goods may not 
and generally does not, pass on shipment or until tender and payment. It 
is entirely a question of intention and no general rule can be laid down as 
to when property passes under a c.i.f. contract.”? The two statements are 
not literally incompatible, but they well illustrate the two opposing views. 

It is quite obvious that upon shipment of the goods there is a sufficient 
appropriation under s. 18, r. 5 (1) of the Sale of Goods Act to pass the 
property to the buyer. The difficulty arises because in practice the seller 


1 Law of C.I.F. Contracts, p. 64. 
3 Kennedy on C.I.F. Contracts, p. 141. 
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usually takes the bill of lading to his own order, thus reserving the right of 
disposal over the goods, which prevents the appropriation by shipment from 
being unconditional as is required by s. 18, r. 5 (1). This was what in effect 
happened in the instant case. We thus get the problem as to what happens 
when an appropriation is made conditionally, e.g. upon the buyer taking 
up the documents, or accepting a draft for the price. Is the seller left 
completely free to use his right of disposal so as to alienate the property 
in the goods to some third party, subject of course to being guilty of a 
breach of the contract of sale, or does the conditional appropriation effect 
a conditional transfer of the property which would prevent the seller 
disposing of the goods until such time as the buyer may have failed to 
observe the condition ? 

The Sale of Goods Act is silent upon this point. Such authority as 
there has been up to the present seems to me to have favoured the latter 
view, which certainly seems to be the most equitable. Thus in his cele- 
brated judgment in Clemens Horst Co. v. Biddell Bros, [1911] 1 K.B. 934, 
Kennedy, L.J., discussing a case.where the contract provided cash against 
documents nevertheless stated that the Property passes to the purchaser 
“from the moment of shipment.” This appears also to have been the view 
of Lord Parker in The Parchim, [1918] A.C, 157. 

On the other hand it may be considered that the very term ‘‘right of 
disposal” implies that the seller is still free to transfer the property to a 
third party. Actually this is not necessarily so, because the phrase may 
only mean that there is to be a right of disposal in the event of the buyer 
failing to observe the condition. Nevertheless it is clear that it may be of 
immense advantage to the seller to be able to obtain temporary finance 
in connection with the contract by pledging the document with his banker 
over the intermediate stage before the time comes for the tender of them 
to the buyer. Indeed this has become a very common practice, the banker 
under the provisions of the ordinary documentary credit type of finance 
assuming the obligation of tendering the documents to the buyer, or more 
often to the buyer’s banker, who will in turn be financing the transaction 
from the buyer’s end. There has thus become a strong commercial reason 
for postponing the passing of the Property, even conditionally, until the 
time for tender of the documents. It seems clear that Lord Sumner in his 
discussion of The Parchim (supra) during his speech in the Kronprinzessin 
Margareta, The Parana, [1921] 1 A.C. 486, was not in agreement with the 
view taken by Lord Parker in The Parchim (supra) because of the impor- 
tance which he attached to the seller’s being able to obtain this type of 
finance. During the intervening period this aspect of the matter has 
certainly increased in importance and it was clearly a dominating influence 
with the House of Lords in the instant case when coming to their decision. 
Lord Wright, whose speech was accepted by the other law lords, made this 
very clear in the following statement— 

“In this course of business, the general property in the goods 
remains in the seller until he transfers the bills of lading. . . . The 
property which the seller retains while he or his agent, or the banker to 
whom he has pledged the documents, retains the bills of lading, is the 

‘general property, and not a special property by way of security. In 
` general, however, the importance of the retention of the property is 
not only to secure payment from the buyer but for purposes of finance, 

The general course of international commerce involves the practice of 

raising money on the documents so as to bridge the period between 
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shipment and the time of obtaining payment against documents. These . 
credit facilities, which are of the first importance, would be completely 
unsettled if the incidence of the property were made a matter of doubt. 
By mercantile law, the bills of lading are the symbol of the goods. 
The general property in the goods must be in the seller if he is to be 
able to pledge them. The whole system of commercial credits depends 
on the seller’s ability to give a charge on the goods and the policies 
of insurance. A mere unpaid seller’s lien would, for obvious reasons, 
be inadequate and unsatisfactory.” (At p. 68.) 
It may be taken therefore that in all cases where c.i.f. contracts are per- ` 
formed in a normal manner with reservation of the jus dispossendi no 
property passes to the buyer even conditionally until the tender and | 
acceptance of the documents. | 
R. S. T. C. 


Profits Foregone—Deductible Expenses? | 


Income Tax law is inevitably as complex as the multifarious affairs of 
mankind with which it deals, but that is no reason why it should be more 
than necessarily divorced from commercial and accountancy principles of 
computing profits. A difference due to specific statutory directions, e.g. as 
to capital expenditure, wasting assets, etc., may account for a certain diver- 
gence, but apart from this, the two should as nearly as possible approximate 
to one another. As Viscount Maugham reminded us, in the instant case, it 
is well settled that profits must be ascertained, for taxation purposes, as 
far as possible, on ordinary commercial principles, see Gresham Life Assur- 
ance Society v. Styles, [1892] A.C. at pp. 316-321, and Usher's Wiltshire 
Brewery Co., Lid. v. Bruce, [1915] A.C. at p. 458. In Lowry v. Consolidated 
African Selection Trust, Ltd., [1939] 108 L.J.K.B. 374, the Court of Appeal 
held that the respondent company—in offering and issuing shares to its 
employees at par when their value in the open market was considerably 
more—was entitled to charge the difference as an expense in computing 
its profits for taxation purposes, although it had neither reduced its profits 
nor its capital by any such amount. LE 

In Weight v. Salmon (1935), 151 L.T. 410, the House of Lords had held 
that, in similar circumstances, an employee to whom such shares had been 
offered and issued was chargeable upon the difference between the market 
and par values of the shares as a profit arising from their employment since, 
though they had not realised this difference in cash, it yet represented 
“‘money’s-worth.”” The Court of Appeal relied on this case and a dictum 
of Lord Sumner in Usher's case—"" A trader who utilises, for the purposes 
of his trade, something belonging to him, be it chattel or real property, 
which he could otherwise let for money, seems to me to put himself to an 
expense for the purposes of his trade . . .” [1915] A.C. 433 at p. 469—to 
hold that, in forbearing to issue their shares at their market value, the - 
respondent company had incurred an expense which it could charge against 
its profits; if its employees were chargeable on the difference between the 
market and par values of the shares, then the company had suffered a . 
financial detriment to this extent; short shrift was given to the Crown’s 
argument that to forego a profit was not the same as incurring an expense. 

This revolutionary doctrine—the term ‘‘revolutionary” is apposite 
in view of the very far-reaching results that would follow if, for any reason, 
a trading concern did not use an opportunity of securing some financial 
advantage and was thereby held entitled to reduce its taxable profits by 
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- the amount thereof—was rejected by a bare majority of the House of Lords, 

. [1940] 2-All E.R. 545. Lord Sumner’s dictum in Usher's case, cf. supra, 
as to “profits foregone” was emphatically disapproved and the principle 
in that case was held limited to one that tied houses are part of a brewer's 
undertaking so that the annual value thereof is a deduction in computing 
profits—this follows Lord Buckmaster’s similar view in Collyey v. Hoare 
& Co., Lid. (17 Tax. Cas. at p. 209). The deduction of annual value was 
held to be the only exception to the rule that no allowance can be made in 
computing profits save in respect of disbursements and expenses actually 
incurred by the trader (Rule 3 (a), Cases 1 and 2 Rules, Schedule D, Income 
Tax Act, i918). In the instant case no expense had, in fact, been incurred 
by the company nor had it suffered any financial detriment in the issue 
of shares at par since “ there was no law compelling a company to issue 
its shares above par because they were saleable ata premium in the market” 
—so, Lord Davey in Holder and others v. Dexter, [1902] A.C. at p. 480. 

- This decision of the House of Lords is of great importance since it has 
definitely checked a growing tendency in the Courts to extend the principle 
in Usher's case far beyond the real issue therein. The death knell of the 
“ profits foregone ” doctrine—if so it may be termed—is perhaps best found 
in these words of Lord Maugham: “For myself I am tunable to think of 
any concrete example of a ‘profit foregone’ in relation to goods or 
chattels or services rendered which would stand the test of justifying the 
deduction on ordinary business principles.” 

A. FARNSWORTH. 


Domicil of Corporations 


The Income Tax Codification Committee at page 41 of its Report (Cmd. 
5131—-1936) said of the domicil of companies: “An investigation of the 
subject revealed that it was one which . . . throws up problems upon 
which no direct statutory or judicial authority exists.” Gasque v. Inland: 
Revenue (1939), 31 T.L.R. 437 is the first case in which the question of the 
domicil of a corporation has been directly before the Courts; s. 18 Finanec 
* Act, 1936, stops a hole in the taxation net in cases in which there has been 
a transfer of assets by which income becomes payable to a person (which 
term statutorily includes a Company) not domiciled in the United King- 
dom. In the instant case there had been a transfer of assets to a Company 
incorporated in Guernsey and it sought to argue that, as the scene of its 
activities had been transferred to this country, not only was the company 
resident here but also that the section was inoperative as regards companies 
since, as counsel for the appellant argued, “by the law of England a body 
corporate has no domicile.” Macnaghten, J., in rejecting this contention, 
enunciated that just as the attribute of residence had been given, by way of 
analogy with a natural person, to a corporation, so too could the attributes 
of domicil and nationality be given. He considered that the domicil of 
origin, or as he more picturesquely termed it, the domicil of birth clung to 
a company throughout its existence. He found support for this view in the 
judgment of Mr. Justice Holmes in Bergner & Engel Brewing Co. v. Dreyfus 
(1889), 172 Mass. 154, to the effect that a corporation could only have a 
domicile in the country of incorporation and also in a dictum to like effect 
by Sargant, L.J., in Todd v. Egyptian Delta Land & Investment Co., Lid. 
at [1928] x K.B. p. 173. 

Both Dicey and Cheshire consider that the domicil of a corporation is 
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the “place of central control and management,” and since this can be out- 
side the country of incorporation—De Beers Consolidated Mines, Ltd. v. 
Howe (1906), A.C. 455—it follows that, in their view, a corporation can 
change its domicil from the country of incorporation to some other country. 
The writer of these notes, in his recent work The Residence and Domicil 
of Corporations (reviewed at 3 M.L.R. 174/5), dissented from this commonly 
accepted view and gave reasons why a corporation, though theoretically 
able to acquire a domicil of choice, was unable in-law to change its domicil 
of origin, see pp. 217/22. His opinion would seem to have been upheld in 
the instant case which laid down that, in English law just as in American 
law, the domicil of a corporation was always that of the country of its 
incorporation. A. FARNSWORTH. 


REVIEWS 


THE LAW IN QUEST OF ITSELF. By Lon L. FuLLER, Professor of Law, 
Duke University, Visiting Professor, Harvard Law School. 1940. 
Chicago: The Foundation Press, Inc. pp. vii and 147. $2. 


This volume contains the text of three lectures “provided by the 
Julius Rosenthal Foundation for General Law and delivered at the Law 
School of Northwestern University at Chicago in April, 1940.” The 
author proposes at the start a pragmatic definition of the function of legal 
philosophy as “attempting to give a profitable and satisfying direction to 
the application of human energies in the law,” and suggests the question, 
“ Would the adoption of the one view or the other affect the way in which 
the judge, the lawyer, the law teacher, or the law student, spends his 
working day?” as a pragmatic test of the reality of its controversies. 
This test he applies to show that the old controversy between Natural 
Law and Positivism is a real and vital one, and his definition turns in his 
hands into a weapon which he wields vigorously in an onslaught on Posi- 
tivism and all its works. Excluding from his survey the sociological 
Positivism of Comte, Dirkheim and Duguit, and also the historical school 
founded by Savigny, he sketches briefly and pungently the growth of 
positivistic analytical jurisprudence (Austin, Somlo) from the simple 
and common-sense Positivism of Hobbes, touches on the pervasive am- 
biguity of Austin’s account of the Sovereign (is the Sovereign an actuality 
or a juristic construction ?), and then traces the development of the more 
characteristic modern positivistic theories “along the two sides of this 
ambiguity.” The “realist” view of Kornfeld, Ehrlich, and numerous 
Americans and the pure abstraction of the Viennese school are for him 
but obverse and reverse of the same thing. The essence of Positivism is 
its rigid separation of the “Is” and the “Ought,” with the corollary that 
the study of the “Ought” is no concern of the lawyer, or, at any rate, 
can be postponed until the “Is” has been thoroughly dealt with. Positivism 
thus leads to narrowness of outlook, diffidence, and ethical scepticism. The 
only possible moral beauty in positivists is a blind romantic loyalty— 
“Theirs not to reason why’’—and it is significant that the image of the 
faithful soldier appears so often in their writings. Professor Fuller, on the 
other hand, thinks that the ‘“‘Ought’’—the moral ‘“Ought'’—enters into 
every legal activity. Law is a process of becoming. Every decision, : 
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every expression of opinion on a point of law, imports something new. 
And failure to recognize this has a cramping and inhibitive effect on judges, 
writers, and teachers, and may endanger the stability and the very exis- 
tence of systems of law by causing them to lag more and more behind the 
developments of extra-legal life. 

It may be objected that this line of thought leads, or can be made 
to lead, to a definitely false picture of law, at least of Anglo-American 
law, as it actually is. If the relevant rule of law is clear, the judge is bound 
to apply it logically to the case before him, however unjust or inexpedient 
he may think the result to be. And this is not merely the result of a 
deplorable positivistic tendency in the judge’s mind, but a rule of law. 
See, for example, Cunliffe v. Brancker. Whether this is desirable or not 
—Professor Fuller’s pragmatic test—is another question. The difficulty 
of combining certainty and flexibility is an old and familiar problem. 
The extreme but natural development of Professor Fuller’s view would 
seem to destroy all certainty. Professor Fuller does not make it very 
clear to what source the judge or teacher, scorning the “Is” of law as laid 
down in statute or decision, is to apply for guidance as to the “Ought.” 
Yet without such guidance can the administration and exposition of the 
law be more than the application of the personal predilections of the 
judge or teacher, masked perhaps as his interpretation of ‘“‘common- 
sense” or “the spirit of the people” ? The best working solution may be 
that of English law, which achieves a measure of certainty by holding 
that legal rules clearly expressed must be logically applied, in spite of 
occasional injustices, and a measure of flexibility by allowing for free 
criticism and legislative reform, by giving scope to administrative dis- 
cretion in suitable cases, and (a point often overlooked by critics) by 
introducing into the judicial process at certain points reference to extra- 
legal and changing standards such as “business usage” or “reasonable 
conduct.” | 

But, although some of the implications of Professor Fuller’s views 
seem open to criticism, his work, learned, thoughtful and stimulating, 
should certainly be read by all, especially by positivists. 

A. H. CAMPBELL. 


EFFECT OF WAR ON CONTRACTS. By GEORGE J. WEBBER, LL.M. 
1940. London: The Solicitors’ Law Stationery Society, Ltd. xliii 
and 568 pp. 37s. 6d. net. 


EFFECT OF WAR ON CONTRACTS. By P. H. THOROLD ROGERS, 
B.A., B.C.L. 1940. London: Sweet & Maxwell, Ltd. vii and 171 
pp. 10s. 6d. net. 


The outbreak of war has certain effects upon the law of contract which 
are unique, but in other respects it merely causes for the time being an 
unusual emphasis upon some of the general principles which are being 
applied and studied during more peaceful times. The former aspects of 
the subject vary a good deal from one war to another owing to the legis- 
lative action which the increasing complexity of modern law calls into 
existence. They are accordingly somewhat unfamiliar both to students 
and to practitioners, and such volumes as those under review become a 
very necessary part of the equipment of every lawyer who would be abreast 
of the times. The latter should be more familiar, at any rate to those who 
have studied the law of contract at all seriously. In actual fact, however, 
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there is no aspect of the subject on which there is less unanimity of opinion, 
and more woeful ignorance, than those of illegality and impossibility of 
performance, and this despite the fact that of recent years considerable 
attention has been devoted to it both by textbook writers, and in the 
legal periodicals. A careful and painstaking attempt, such as that made 
by Mr. Webber in the volume under review, to throw light upon this 
murky subject is very much to be welcomed. 

It can readily be understood that this latter type of problem is much 
more attractive to the academic lawyer than are most of those connected 
with the actual outbreak and conduct of the war. Mr. Webber who displays 
considerable powers of analysis has obviously become fascinated by the 
problem of commercial frustration to which he devotes more than half 
the substantial number of pages at his disposal. His contribution is 
certainly one of the most valuable which has been made to the elucidation 
of this subject not only for the succinct and careful account which he 
gives of the views which have been put forward by other writers both in 
this country and in the U.S.A., but for his own opinions which are at once 
carefully weighed and independent. The practitioner who is nothing 
more may turn away from the lengthy analysis with impatience, but he 
who is more than a mere workman cannot but be held by the interest of 
the developing argument. Mr. Rogers on the other hand hardly devotes 
a fifth part of his volume to this topic, and while he refers to most of the 
leading cases in a lucid and interesting way, never really succeeds in 
getting a clear conception of the juristic basis of frustration, a failing which 
may perhaps be excused since it is one which he shares with the majority 
of the judges who have had to handle this type of case. 

There is hardly any other branch of the law of contract which demon- 
strates both the weakness and strength of the common law so well as that 
of impossibility of performance. The original conception was simple, 
austere and inelastic. If the contract was obviously impossible at its 
inception, there was no contract at all, lex non cogit ad impossibilia. 
Otherwise the rigour of the law drove the unfortunate party who found 
that he could not perform his promise to expiate his fault by payment of 
damages. Except for the famous and abortive attempt made in Paradine 
v. Jane (1647), Aleyn 26,no litigant was found who had the audacity to 
defend himself on grounds of impossibility until after the middle years 
of the last century. It is true, however, that as one would expect, the 
commercial community obtained at a much earlier stage and in connection 
with certain categories of contracts with which they were peculiarly 
concerned, such as sale and carriage of goods, a considerable alleviation 
- of the common law rules. A contract for the carriage of goods from one 
place to another was by the custom of England regarded, as from the 
seventeenth century at any rate, not as an absolute undertaking, but as 
one from which the promisor could claim to be excused if the Act of God 
or the King’s enemies rendered it impossible. Nevertheless these excep- 
tional cases were never decided upon the basis of any juristic reasoning 
and when the modern epoch opened with such cases as Taylor v. Caldwell 
(1863), 3 B. & S. 826, their existence was overlooked, though later they 
were recollected, and played some part in leading the courts astray in 
Chandler v. Webster, [1904] 1 K.B. 493, with its well-known maxim that 
“the loss must lie where it falls.” 

The doctrine of commercial frustration proper can hardly be dated 
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farther back than Jackson v. Union Cold Storage Coy. (1874), L.R. 10 
C.P. 125, a case the importance of which in the general law of contract 
was overlooked. It was not until the well-known series of cases connected 
with the postponement of the coronation of Edward VII that the courts 
. were really required to enunciate some sort of a doctrine, a task which 
the recurrent controversy which these divisions have evoked indicates that 
they failed successfully to accomplish. In the war of 1914-18 the problem 
was raised much more insistently, and the inadequacy of the implied con- 
dition of the contract theory (i.e. tacit term) as a satisfactory basis for the 
doctrine became more and more evident. In his well-known dissenting 
speech in Tamplin’s Case, [1916] 2 A.C. 397, Lord Haldane enunciated the 
new theory under which the implied condition is not a tacit term at all, 
but a term implied by law. It was quite a substantial period, however, 
before the majority of the judges awoke to the fact that there was any 
real difference between the two approaches to the problem, and we have 
Lord Finlay in the Larrinaga Case ([1923] 29 Com. Cas. 1) accepting both 
the theories in the same sentence, apparently oblivious of the fact that 
there is a vital difference between them. The older theory may still have 
` the larger volume of authority behind it, but after reading what Mr. Webber 
has to say upon the subject one cannot help feeling that the heavier guns 
have been firing upon the other side. Recently, too, Lord Wright in his 
Legal Essays and Addresses, has by dressing out Lord Haldane’s doctrine 
in a new suit of clothes added to its attractiveness, for we agree with Mr. 
Webber that Dr. McNair’s argument (see 56 L.Q.R., p. 180) that Lord 
Wright has invented a third theory of frustration is fallacious.1 
The thoroughness of Mr. Webber’s study will be evident from the fact 
that he examines not only cases and legal writings in this country, but 
also in the U.S.A., and further that he discusses the reports of the Buck- 
master Committee of 1917 and of the Andrewes-Uthwatt Committee of 
1939. Again he has a whole chapter on the onus of proof in this type of 
case though there is only one case directly in point, that of the Imperial 
Smelting Corporation, Lid. v. Joseph Constantine Steamship Line, Ltd., 
[1940] 1 K.B. 812 (see 4 Mod. L.R., 63) of which Mr. Webber gives an 
acute and illuminating account.? When we have noted that he also provides 
an exhaustive discussion of the rule in Chandler v. Webster, [1904] 1 K.B. 
493, particularly in the light of the report on this subject by the Law 
Revision Committee, we have perhaps sufficiently indicated that he has 
produced a work which no future student of this subject will be able to 
ignore. 
In dealing with the more special aspect of war and the law of contract 
Mr. Webber is perhaps not quite so successful, and here Mr. Thorold 
Rogers’ shorter study is in some ways to be preferred. A very good deal 
of this side of the matter is bound up with the Trading with the Enemy 
Act, 1939, and the orders issued under that Act and under the Defence 
Act, 1939, the Ministry of Supply Act, 1939, and other Statutes, the 
complexity of which legislation is sufficiently indicated by the article 
published in the current number of this review. Mr. Thorold Rogers has 
1See The Principles of Impossibility in Contract, by H. W. R. Wade, 
56 L.Q.R. 519, which I have seen since the above was written. The author also 
puts forward a third theory, which also appears to me to be nothing more than 
a development of Lord Haldane’s view. 


x 3 This decision has now been reversed by the Court of Appeal: [1940] 3 All 
R. 211. 
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made a special study of this side of the subject, and the pages which 
he devotes to it in the present volume are to be commended. Where for 
example this topic hinges up with that of frustration his treatment is 
definitely fuller than that of Mr. Webber. Again, the same is true of his 
account of the powers and duties of the Public Trustee in regard to enemy 
contracts and property, a subject on which Mr. Webber’s remarks are 
somewhat cursory and in respect of which his discussion of the earlier case 
law is somewhat wanting in detail. Again, while the Defence of the Realm 
Acts of the 1914-18 war are not directly in point, it can hardly be doubted 
that many of the decisions will be found useful, and it is accordingly rather 
surprising to find Mr. Webber omitting all reference to such cases as 
Newcastle Breweries v. R., [1920] 1 K.B. 854; Robinson & Coy. v. The 
King, [1921] 3 K.B. 183, and Central Control Board v. Cannon Breweries, 
Lid., {1919] A.C. 744. Also although his preface is dated July he omits 
the important Defence (Trading with the Enemy) Regulations, 1940, 
which substantially widens the definition of enemy corporations under the 
Trading with the Enemy Act, 1939. In all these respects, and in a number 
of others, Mr. Thorold Rogers’ work is the more complete. 

Subject to this both authors give an adequate discussion of the meaning 
of alien enemy, of the general principles of law governing contracts made 
with an enemy, and the procedural difficulties which arise. From this 
Mr. Webber in the greater space at his disposal proceeds to examine in 
some detail the position of the principal types of commercial contract in 
the light of these principles, a series of chapters extending over 150 pages, 
which cannot fail to be of considerable practical service to the busy 
practitioner. R. S. T. C.. 


THE LAW AFFECTING BUILDERS. By THe Hon. D. Mzston and 
H. E. PirFe-PHELrs. xxxvi and 267 pp. (with Index). London, 
Messrs. Sweet & Maxwell, Ltd. 1939. 15s. 


The remarkable feature of this book is the breadth of its scope. The 
authors say in their preface that “the real dominant purpose of the present 
book is to collect under one cover a whole multitude of.subjects for informa- 
tion relating to which it would otherwise be necessary to make extensive 
researches throughout a number of different works.” The result may well 
be to deter from active operations any but the most courageous builder. 
On the other hand the man who has the nerve to go on will find in this 
little book a friend indeed, full of wise counsel even if, like some other 
oracles, a trifle obscure at times. 

It is perhaps a defect in the book that it compresses so much into a 
small space that only a reader with considerable knowledge of the law can 
fully understand it. It starts off with a chapter on inquiries to be made 
before entering into a contract to buy land, in the course of which the effect 
of the Land Charges Act, 1925, is explained in less than seven pages. 
Incumbrances “generally” are dealt with in a chapter of three pages ‘and 
restrictive covenants (including, of course, their removal) in a chapter 
of twelve pages. The wise builder will read the relevant passages and 
hasten to his solicitor. 

Yet one cannot feel that this is really a defect. Having regard to the 
object of the work it must be regarded as inevitable. Far more important 
is the completeness of the catalogue. The collection of the very numerous 
statutory provisions relating to houses and other buildings and their 
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builders is of great value. Where else can one find readily available an 
outline of the law relating to building and improvement lines, new streets, 
town and country planning, restriction of ribbon development (with inform- 
ation as to where to find some account of decisions that have actually been 
given) and housing? Almost certainly nowhere. Lack of legal training 
would seem a less serious obstacle to understanding the effect of Acts of 
Parliament relating to town planning and'kindred matters than it is to the 
understanding of the law which determines the effect of a restrictive 
covenant. 

There are also chapters which reveal the authors’ sympathy with the 
builder and their appreciation of his needs. Contracts (including options), 
mortgages, and those aspects of the law which assume special importance 
in relation to architects, quantity surveyors and estate agents—the very 
stuff of building enterprise—all these are dealt with. A part of the book 
particularly appropriate is a little chapter called “Bankruptcy and 
Winding-up.” Altogether a valuable book that deserves well of the 
building trade and the trade’s professional advisers. 

G. L. HAGGEN. 


THE SOLICITORS’ HANDBOOK OF WAR LEGISLATION. By S. M. 
Krusin and P. H. THOROLD Rocers. ist Supplement, xv and 
143 pp. 7s. 6d.; 2nd Supplement, xxiv and 336 pp. 17s. 6d. 
London: Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd.; and the 
Solicitors’ Law Stationery Society, Ltd. 


The principal work supplemented by these two issues was published 
in 1939, and reviewed in the Modern Law Review, Volume III, at P- 333- 
In that review the general nature of the work was described and its con- 
tents, printing and production commended. 

In both Supplements the plan of the principal work has been followed 
—each part being introduced by a preliminary note containing a brief 
general description of the more important statutory and other changes 
and additions and then the new statutory material is printed with annota- 
tions. To facilitate reference, the page numbers of the principal work 
have been given in all cases where any additions, amendments or deletions 
have been made to the material thereof. In their Preface to the 2nd 
Supplement the Authors express their regret that the exigencies of the 
paper supply render it impossible for them to make the Supplement 
cumulative and they have sought to make up in part for this by preparing 
a cumulative index. . 

The rst Supplement was published in February and incluđes all “War 
Legislation” up to, and including Statutory Rules & Orders published on 
7th February, 1940. In the 2nd Supplement, which was published on 
29th August, all material legislation pass up to the 3oth June has been 
included and some later additions and amendments were incorporated as 
opportunity offered. An Addenda of new legislation is completed up to 
15th August. 

The greatest mass of material appears under Defence (General) Regula- 
tions; for example nearly one hundred pages are occupied by these 
regulations in the 2nd Supplement alone. The annotations, from the 
nature of the legislation, are somewhat scanty but as was said of the 
Principal work, so it may be repeated of the two supplements, ‘the 
annotations so far as they go are very helpful.” D. H. Parry. 
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THE CONVEYANCERS YEAR BOOK, 1940. By Sır Lanceror H. 
ELPHINSTONE. The Solicitors’ Law Stationery Society. 1939. 
10s. 6d. net. 


This is a most comprehensive and useful book, which is of particular 
value to practising lawyers at the present time when the statutes and 
regulations necessitated by present hostilities are so numerous and complex. 
The full index and plentiful cross-references enable the reader to discover 
all relevant information on any point considered both quickly and easily. 
The references to the various Rules and Orders quoted, though necessarily 
soon obsolete in some cases, are useful as are those to the leading books 
of precedents. 

The treatment of the new Statute of Limitations showing all the 
changes which it makes is especially clear, but the printing of the sections 
dealing with mortgages in two different places seems unnecessary. This 
point of duplication also arises with regard to the Military Training 
(Consequential Provisions) Order, 1939, and the Reserve and Auxiliary 
Forces (Consequential Provisions) Order, 1939, which are in substantially 
the same terms and might therefore be treated together. This seems 
unfortunate as there are many questions on which one would appreciate the 
learned author’s views, as for instance giving the form of words required 
to pass the right to receive compensation under the Coal Act, 1938, on 

- which there was some controversy in the Law Times. In some cases also 
an explanation of the definitions in a statute instead of a bare mention 
of the section containing them would be helpful. The definition of factories 
and commercial buildings in section 89 of the Civil Defence Act, 1939, is 
a case in point. Sub-section 1 applies the definition of a factory contained 
in the Factories Act, 1937, but excludes any factory which is wholly or 
partly in a building occupied by others, as to the whole or that part. Sub- 
section 2 provides that this exception shall not apply where the factory 
employs more than fifty persons. Sub-section 5 says that a commercial 
building is one in which more than fifty persons are employed and which 
does not fall within the meaning of a factory as previously defined. 

Some reference might also have been made to the case of Worthy v. 
Lloyd (1939), 59 T.L.R. 534, which decided that where part of a dwelling 
which had been decontrolled was let together with part which remained 
controlled it became recontrolled. This of course is not so important, 
since the passing of the Rent Act, 1939, but may still be useful as to 
houses which were controlled prior to the passing of that Act. 

The summaries of the rules laid down in new decisions are most useful 
as are the brief notes on their cumulative effects and the precedents 
necessitated by them. In short this is a practical book which has appeared 
very opportunely and deserves every success in the future. 

N. L. D. MULLER. 


THE GESTAPO. By O. C. Gites. Oxford Pamphlets on World Affairs, 
‘ No. 36. 32. pp. 8d. . 
Many of these Oxford pamphlets are extraordinarily good value for 
money, and few more than this one. Most of us have read or heard a good 
deal about one activity or another of the Gestapo of recent years. Here 
is a well-balanced and well-constructed summary of its work, leadership, 
and personnel which will enable us to get the whole thing into perspective. 
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Lawyers in this country have paid too little attention to the inter- 
reaction of the law and the police force, though it would yield fruitful 
material. In Germany, however, the secret police wields at once legislative, 
judicial, and ministerial powers in respect of all matters which affect or 
may affect the security of the régime; and its work must be of concern 
to all who have any care for constitutional or criminal law. Although the 
author does not conceal his antipathy to this monstrous engine of tyranny, 
his study is strikingly moderate in tone; but the indictment gains force 
by the understatement of the case. 


R. S. T. C. 


THE LAW RELATING TO COMMERCIAL LETTERS OF CREDIT. 
By A. G. Davis, LL.D. (Lond.). 199 and xxiii pp. London: Sir 
Isaac Pitman & Sons, Limited, 1939. 


A 


Although possibly letters of cređit have ceased, owing to the restriction 
- imposed by various national currency systems, to have the importance 
they had when such restrictions did not exist, they still fulfil (in peace 
time at least) an important function in the financing of international trade. 
A new book on the law relating to commercial letters of credit is therefore 
to be welcomed. The present book comprises the author’s thesis for the 
‘degree of doctor of laws in the University of London and deals with an 
interesting, important, and difficult branch of commercial law in an 
excellent manner. Owing to the fact that the commercial letter of credit 
in its present form is a creation of more modern times (and possibly 
owing to the reluctance of banks to indulge in litigation !) English decisions 
dealing with this subject are not very numerous, although fortunately 
considerable assistance may be obtained from decisions in the Courts 
of the United States where probsbly they have more occasion for legal 
decisions on this matter than we have here. For although such decisions 
are not binding authorities in this country they are treated with great 
respect in the English courts and afford valuable assistance to writers 
and others who try to answer the many problems which arise in this 
important subject and which are not yet covered by legal decisions. Dr. 
Davis has cited all the relevant English authorities and fortified these 
with American ones in his attempt to find solutions to these various 
problems thus awaiting judicial determination and although all will not 
necessarily agree with his conclusions the reasons which have led to them 
will prove interesting and stimulating. His chapter dealing with the legal 
relation between banker and seller is particularly interesting and valuable. 
Very wisely Dr. Davis does not waste too much time in attempting 

to define commercial letters of credit (not that the short definition which 
he does give on page 12 is not a good one) but describes their operation, 
and this chapter will be useful to those who are more versed in the legal 
than the practical side of their operation for he describes their usefulness 
and operation in a concise and clear manner. Perhaps to be more accurate 
the author might have pointed out (on page 16) that the buyer’s obligations 
towards his banker on requesting the latter to open a credit in favour of 
‘the seller are sometimes contained in a separate and often widely-drawn 
contract of indemnity and qualified the phrase (on page 17): “Its (i.e. 
the letter of credit’s) most important feature is that it should contain the 
banker’s undertaking that they will honour drafts drawn on them by the 
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vendor in respect of the shipment of goods specified in the contract of 
sale” by adding “provided the drafts are drawn and presented in con- 
formity with the letter of credit” and referring to other documents which 
often accompany the drafts, in addition to the bills of lading, policy of 
insurance and invoice, viz: consular invoice, weight note, and certificate 
of origin. | 

Having described the various kinds of letters of credit, including the 
revocable and irrevocable credits and unconfirmed and confirmed credits, 
which always cause so much difficulty to the legal mind, the author then 
deals with the legal relationships arising between the various parties to 
transactions involving commercial letters of credit, viz. buyer and seller, 
buyer and banker, correspondent and negotiating banker, and above all 
banker and seller. Chapter 7, which deals with the legal relationships 
between these two last named, may be considered by many to be the 
most interesting chapter of the book. Whether any legal relationship 
does exist between the banker and seller and if so what is the exact nature 
of such relationship is a problem which has occupied the attention of a 
number of distinguished writers, including Professor Gutteridge, K.C. 
Dr. Davis performs a useful function in this chapter by collecting and 
criticising the various explanations which have been put forward: the 
guarantee theory, the estoppel or trustee theory, the assignment theory, 
the novation theory, the agency theory, the seller’s offer theory and 
finally the theory, which has probably most adherents, the offer and 
acceptance theory. The decisions upon which the offer and acceptance 
theory is largely based are Urquhart Lindsay and Company, Limited v. 
Eastern Bank, Limited (1922), 1 K.B. 318, and Dexters, Limited v. Schenker 
and Company (1923), 14 LI.L.R. 586, and Dr. Davis rightly points out that 
in the former case Rowlatt, J., suggests that the contract is concluded by 
the seller’s acting upon the undertaking contained in the letter of credit. 
However, Dr. Davis complains that that learned judge did not explain 
what he meant by “acting upon the undertaking.” But, with respect, 
the meaning of the learned judge is quite plain. The letter of credit 
addressed to the sellers in that case was in the common form of an under- 
taking to pay the sellers against bills drawn on the buyers. In other words 
the bank said to the sellers: “If you draw bills on the buyers we will pay 
you.” The “acting upon the undertaking” was not the commencement 
of manufacture—nor, with respect, as Professor Gutteridge suggests in his 
book on The Law of Bankers’ Commercial Credits, the tendering of the 
documents—it was the drawing of the bills. That was the act which in 
that case and in every normal case of a banker’s commercial letter of credit 
constituted and constitutes the acceptance of the banker’s offer. And 
similarly it was the drawing of the bills which constituted and constitutes 
the consideration moving from the promisee (the seller) to the promisor 
(the banker). Consideration is ‘‘some right, interest, profit or benefit 
accruing to the one party or some forbearance, detriment, loss or respon- 
sibility given, suffered or undertaken by the other” (Currie v. Misa 
(1875), L.R. 10 Ex. 153), and the banker is getting the benefit of the 
drawing of the bill which means that he will ultimately get his profit on 
the transaction. 

But the above criticisms are not intended to derogate from the value 
of an excellent little book. 

H. M. PRATT. 
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THE CORONATION CASES—I 


HE Coronation Cases are a landmark in the history of 

impossibility of performance of contract, and are still the 
most disputed group of cases in.this difficult topic. Two 
cases stand out from the rest. One is Krell v. Henry,1 which has 
been vigorously defended? and as vigorously criticised? The 
object of this article is, first of all, to examine it anew and to 
contend for a more restricted interpretation of it than that usually 
adopted. Then, in the light of this interpretation, we shall 
consider the present position of the lessee’s contract to pay rent 
where the premises are destroyed during the term. The other 
important Coronation Case is Chandler v. Webster, which now 
has few apologists. The authority and scope of this decision will 
be considered in the next succeeding article. 


. I. KRELL v. HENRY AND THE DOCTRINE OF FAILURE 
OF CONSIDERATION 


To begin the story leading up to Krell v. Henry we must go 
back for a moment to the well-known Surrey music-hall case 
(Taylor v. Caldwell, 1863).5 The first point to remark about this 
is that it was a true case of impossibility of performance. The 


1 [1903] 2 K.B. 740. 

? P. A. Landon in (1936), 52 L.Q.R. 168, an endeavour to dispel the doubt 
cast upon the case by Lord Wright in Maritime National Fish, Ltd. v. Ocean 
Trawlers, Ltd., [1935] A.C. 524 at 528. 

3 D. M. Gordon in (1936), 52 L.Q.R. 324. 

* [1904] 1 K.B. 493. 

5 3B. & S. 826. The principle of this case is studied in McElroy, Impossibility 
of Performance, to be published shortly by the Cambridge University Press. 
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action was brought by the hirer (or licensee) of the music-hall 
against the owner, and the owner was held to be excused from 
his contractual obligation to provide the hall on the ground that 
it was a “specified thing” that had “perished.” Had the action 
been brought the other way round, by the owner against hirer 
for unpaid hire, the case would not strictly have been one of 
impossibility, for there would have been no impossibility in the 
payment of the hire. It should then have been regarded as one 
of failure of consideration, the hirer being excused from his under- 
taking to pay hire on the ground that the expected return for it 
had substantially failed.® 

The actual decision in Taylor v. Caldwell was that impossibility 
of performance was excusable in law if the contract concerned a 
“given person or thing” and if that person or thing “perished.” 
These were the limits of the decision, and they were steadfastly 
adhered to throughout the nineteenth century. An instructive 
pair of cases to illustrate them is Nickoll v. Ashton (1901), and 
` Ashmore v. Cox (1899).?7 In Nickoll v. Ashton® a particular ship, 
named to carry a cargo of cotton seed, had, owing to stranding, 
ceased to exist as a cargo-carrying ship at the material time fixed 
for performance. It was held that the contract was discharged. 
But in Ashmore v. Cox® the Court refused to apply the principle 
of Taylor v. Caldwell to a contract very similar to that in Neckoll 
v. Ashton, save only that it. provided for the shipment of goods 
“by sailer or sailers,” instead of a named ship. Here there was 
no “given thing” within the rule. 

But the effect of Taylor v. Caldwell upon legal theory does 
not end here. The particular way in which the rule was expressed 
was by a fiction of implied condition. The Court adopted this 
fiction out of respect for Paradine v. Jane; it wished to intro- 
duce an exception to the rule in Paradine v. Jane without impair- 
ing the authority of the rule. Unfortunately, however, the fic- 
titious character of the implication was not made clear in Taylor 
v. Caldwell, and the result is that other Courts have treated the 
principle of that case as being wider than it really was. It has 


* The judgment, at p. 840, says that “both parties are excused,’’ without 
distinguishing between the separate legal doctrines applicable to each, viz., 
excusable impossibility on the one side, and failure of consideration resulting 
from excusable impossibility on the other. See further, on this distinction, 
Williams in McElroy, op. cit., pp. 99-100. 

7 Other cases decided on or partly on the rule during the remainder of the 
century were Boast v. Firth (1868), L.R. 4 C.P. 1; Baily v. De Crespigny (1869), 
below: Robinson v. Davison (1871), L.R. 6 Ex. 269; Howell v. Coupland (1876), 
1 Q.B.D. 258: See also Appleby v. Myers (1867), L.R. 2 C.P. 651, which will be 
discussed in the next article. 

8 [1901] 2 K.B. 126. 

° [1899] 1 Q.B. 436, followed in Sargant v. Paterson (1923), 39 T.L.R. 378. 

10 (1647), Aleyn 26. - 
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been assumed that a term may be implied dissolving a contract 


*: whenever “in the course of affairs men in making such contracts 


in general would, if it were brought to their minds, say that there 
should be such a condition.’ Read as widely as this, the decision 
in Taylor v. Caldwell constitutes a grave threat to the general 
principle of sanctity of contract. 

The germ of this extensive interpretation can be seen in Baily 
v. De Crespigny (1869).1* Here the cause of impossibility was a 
subsequent change of law. Defendant, who was the owner of a 
`- paddock adjoining premises that he had demised to the plaintiff, 

` covenanted with the plaintiff that neither he nor his assigns 

would permit any building on the paddock. A railway com- 
pany empowered by Statute subsequently acquired the paddock 
by compulsory purchase and erected buildings on it. 

‘The only question in this case was whether it could be dis- 
. tinguished from the early case of Brewster v. Kitchell (1698), 
in which it had been laid down, over a century and a half earlier 
than Taylor v. Caldwell, that “if a man covenants to do a thing 
~ which is lawful and an Act of Parliament comes in and hinders 
‘him from doing it the covenant is repealed.” In Baily v. De Cres- 
pigny plaintiff contended that defendant, by this authority, was 
” not relieved from liability on his covenant in respect of acts which 
the railway was merely empowered to do, but was relieved only 
as to those acts which the company was required by the Act of 
” Parliament to do. To this argument the Court replied: 


“We do not think that this distinction is well founded. . . . 
The covenantor in this case is equally disabled from preventing 
the railway company from doing those things which it is 
empowered to do, as those which it is required to do; why then 
should there be a difference in the liability of the covenantor 
with respect to the one and the other? ”’14 


Upon this finding the judgment might have rested. The case 
was not exactly one of supervening illegality, but it fell com- 
fortably within a principle that applies to all cases of requisition 
or compulsory purchase, namely, that where a contract concerns 
a specific thing and the thing is requisitioned or compulsorily 
_ acquired by a third party, neither the requisition itself nor any 

` consequential failure to perform the contract is reckoned as a 
breach of contract—in other words, the obligation to perform the 
contract is discharged. The rule is akin to that in Taylor v. 


11 These words were used by Lord Blackburn, 3 B. & S. at 834. 

22 L.R. 4 Q.B. 180. 

8 x Salk. 198; 1 Ld. Raym. 317. 

H L.R. 4 Q.B. at 187 (italics are in the original). 

15 Cp. Re Shipton, Anderson & Co. and Harrison Bros., [1915] 3 K.B. 676. 
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Caldwell; in fact, the requisitioning of. the thing may be re- 
garded as a constructive perishing within the principle of that 
decision. 

This being so, it is perhaps not surprising that the Court 
should have turned to the doctrine of implied condition as a way 
of explaining its decision. What is important to notice is the way 
in which the doctrine is expressed. Lord Hannen (then Mr. ` 
Justice Hannen), delivering the judgment of the Court, put it in 
these words. 


“. .. where the event is of such a character that it cannot 
reasonably be supposed to have been in the contemplation of 
the contracting parties when the contract was made, they will 
not be held bound by general words which, though large 
enough to include, were not used with reference to the pos- 
sibility of the particular contingency which afterwards 
happens.’’6 


For the purpose of this rule the facts were found upon as 
follows— 


“The Legislature, by compelling him to part with his land 
to a railway company, whom he could not bind by any stipula- 
tion, as he could an assignee chosen by himself, has created a 
new kind of assign, such as was not in the contemplation of 

- the parties when the contract was entered into. To hold the 
defendant responsible for the acts of such an assignee is to 
make an entirely new contract for the parties.” 17 


It will be seen that this gives a definitely subjective turn to 
the doctrine of implied condition. The Court, in invoking the 
theory of an implied term, adopted for it a subjective test which 
purported to determine the question of implication by reference 
to what was in the contemplation (or, rather, what was not in the 
contemplation) of the parties at the time of entering into the 
contract. This way of putting the matter is misleading. While it 
has done little harm in cases where the specific subject-matter 
.of a contract perishes or is requisitioned (for here the true prin- 
ciple is usually clear), it has been the cause of considerable 

16 At p. 185. 

_ 47 At pp. 186-7. Cp. the dissenting opinion of Vaughan Williams, L.J., in 
the later case of Nickoll v. Ashton, [1901] 2 K.B. 126 at 136. Applying the 
subjective test laid down in Baily v. De Crespigny, he found it impossible to find 
an implied condition dissolving the contract there in question. The fact that, 
two years later, in Krell v. Henry, the same learned Lord Justice was led, by an - 
application of the same subjective form of reasoning, to reach the opposite 
conclusion in a case in which there was again no provision in the contract touching 
the event which happened, indicates the inconclusive and unsatisfactory nature 


of the test for implication which the Court, in Baily v. De Crespigny, purported 
to lay down. 
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misunderstanding in other cases of supervening impossibility, 
particularly in the Coronation Cases. 

The circumstances which gave rise to the Coronation Cases 
were very special. The Coronation of King Edward VII was to 
be marked by certain celebrations, chief among which were the 
coronation procession itself and a naval review at Spithead. In 
anticipation of these events many contracts had been made for 
the hire of vessels to see the naval review. Two days before the 
dates fixed for the procession and review they were cancelled 
owing to the illness of the King. The fleet, however, had 
assembled, and many people took a day’s cruise round the 
assembly of naval vessels. 

Arising out of the cancellation of the procession and the 
review a series of about ten cases came before the Courts. These 
cases fall into four groups as follows— 


I. Those in which a defendant sought to be excused from 
paying a sum of money on the ground that plaintiff’s performance, 
which was the whole consideration of his promise to pay, had 
become impossible. 8 


IT. Those in which the paying party (now become the 
plaintiff) sought to recover moneys already paid on the same 
ground as that set out in I, and for this purpose brought an 
action for moneys had and received. 


III. Those in which a suit was brought for moneys had and 
received, but the contract was made after the date of cancellation 
and in ignorance of that fact.2 


IV. Those in which the parties had made express provision 
for their rights and liabilities in the event of cancellation.21 


From the foregoing classification it will be seen that there was 
no case in which a defendant sought to be excused upon the ground 
that performance of his own promise had become impossible. It 
is plain therefore that there was no case to which the principle of 
Taylor v. Caldwell was properly applicable. 

Groups III and IV created little difficulty. In Group IV the 
only question involved was one of interpretation, namely, the 
meaning to be given to what the parties had said. The cases in 


18 Krell v. Henry, [1903] 2 K.B. 740; Herne Bay Sicam Boat Co. v. Hutton, 
[1903] 2 K.B. 683. 

1 Blakeley v. Muller & Co. ; Hobson v. Pattenden & Co., [1903] 2 K.B. 760 n.; 
Civil ‘Service Co-Op. Socy. v. Gen. Steam Navig. Co., [1903] 2 K.B. 756; Chandler 
v. Webster, [1904] 1 K.B. 493; Lumsden v. Barton & Co. (1902), 19 T.L.R. 53. 

2 Clark v. Lindsay (1903), 19 T.L.R. 202; Griffith v. Brymer (1903), 19 
T.L.R. 434. 

a Einon v. Crutchley, [1906} A.C. 7; Fenton v. Victoria Seats Agency (1902), 
19 T.L.R. 16. 
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Group III were cases of failure of consideration arising out of the 
circumstances of mutual mistake. 

The difficulty was caused by Groups I and IJ. These cases 
were unfortunately treated as though the question of an implied 

-condition were involved, this implied condition being the fiction 
which was first introduced in Taylor v. Caldwell. The fictitious 
nature of the implication was not perceived, perhaps because of 
the manner in which it had been dealt with in Baily v. De 
Crespigny. 

One of the earliest Coronation Cases to be decided, and what 
may be termed the “key” case of them all, was Krell v. Henry.” 
The facts of this case were as follows. Rooms situated on the 
route of the procession had been hired for the two days on which 
it was to take place, for the sum of £75. The written agreement 
recording this transaction consisted of two letters which passed 
between the defendant and the plaintiff’s solicitors, which letters, 
however, contained no express reference to the coronation pro- 
cessions, or to any purpose for which the flat was taken. Defend- 
ant, by his letter, simply acknowledged the agreement to take the 
suite and sent £25 as a deposit, promising to pay the balance on 
the 24th June—two days before the dates fixed for the procession. 
Early on the morning of the 24th it was announced that the 
coronation and processions would not take place, and the defend- 
ant refused to pay the balance of the hire of the flat. 

On action being brought, the defendant denied his liability 
` on the ground that, the procession not having taken place owing : 
to the serious illness of the King, there had been a total failure of 
consideration for the contract entered into by him. The Court 
of Appeal (Vaughan Williams, Romer and Stirling, L.JJ.) held, 
on a purported application of the principle of Taylor v. Caldwell, 
that the defendant was right in refusing to pay the balance of ~ 
the hire. > 

Sir John Salmond, commenting on Krell v. Henry, observed 
that ‘‘while there can be no doubt as to the soundness of the 
conclusion in this case, the reasoning of the Court is open to the. 
observation that the case was dealt with as if it was one of im- 
possibility of performance, as in Taylor v. Caldwell, which it ~ 
clearly was not.’ 

While agreeing with Salmond’s statement of what this case is. 
not, we do not agree, with great respect, with a previous statement 
of the learned author of what the case is. He classifies it as a 
case in which there is ‘‘supervening impossibility of the fulfilment 


22 [1903] 2 K.B. 
23 Salmond and Winfield, Law of Contracts, p. 306. 
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of the- purposes with which the contract was made,” and he dis- 
tinguishes it from a case like Taylor v. Caldwell in which there is 
“supervening impossibility of performance.”* But Krell v. 
Henry was an action against the hirer of the rooms for the pay- 
ment of money, and there was no impossibility, in the legal sense, 
in the payment of money. The defendant was held to be excused 
because there was a total failure of the consideration for his 
promise to pay. 

It is thought that this may be clearly shown by comparing 
this case with the case of Knowles v. Bovill® decided by the 
Court of Exchequer about thirty years earlier. The facts of this 
latter case were these. Plaintiff had paid £150 for the use of a 

- patent which the patentee was about to renew and for the use of 
a new patent which the patentee was about to take out. The 
patentee died almost immediately after receiving payment and 
‘before he had made the applications. Plaintiff brought an action 
` against the executors claiming recovery of the £150 on the ground 
. that the consideration had totally failed. The principal question 
at issue was whether, on the true construction of the written 
contract between the parties, plaintiff had bought the right to 
have an application for the patents made, or merely the right to 
have the benefit of it if it should happen to be made. The Court 
held that what the plaintiff bought was an application and that 
as this was not made there was a total failure of consideration 
and he was entitled to recover. 

In discussing the main question Baron Martin made the 
following observations— 


“The true test in this case is the question, what did he 
buy? In my opinion he bought an application for the grant 
of one patent, and the prolongation of the other. By the 
contract he was to take the chance of the failure or success 
of such application. But what he bought was an application. 
-The result is that the consideration in this case wholly fails, 
because it is admitted such application never was and now 
never will be made.... If I thought ... that plaintiff only 
bought the chance whether an application would be made 
and. prove successful, the case might be different, but I do 
not think that is the true meaning of the contract.’’%6 


This case was not cited in Krell v. Henry, but the similarity in 
the circumstances will be readily perceived. It is thought that 
if the test which Baron Martin there laid down, namely, “What 

% At p. 305. 


% (1870), 22 L.T. 70. 
æ% At p. 71 
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did he buy?” be applied to the case of Krell v. Henry, it throws 
much light on the true ground of the decision in the latter case. 
The answer in that case is that he bought “rooms to view the 
procession.” All the circumstances of the case point to this con- 
clusion. One matter in particular which points to it is the 
authority under which parol evidence was admitted. 

It has been mentioned that the written agreement was con- 
tained in two letters which contained no reference whatever to 
the procession. Extrinsic evidence was admitted by the Court, 
however, which showed that, on 17th June, 1902, the defendant 
noticed in the windows of the plaintiff's flat an announcement to 
the effect that windows to view the Coronation procession were 
to be let; that the defendant interviewed the housekeeper on 
the subject, when it was pointed out to him what a good view of 
the processions could be obtained from the premises, and that he 
eventually agreed with the housekeeper to take the suite for the 
two days (but not the nights) of the 26th and 27th June, for the 
sum of £75. It was this arrangement which was confirmed by 
the two letters which passed between the defendant and the 
plaintiff's solicitors. 

This parol evidence was admitted on authorities which estab- 
lished the “broad and distinct rule of law that extrinsic evidence 
of every material fact which will enable the Court to ascertain 
the nature and qualities of the subject-matter of the instrument, 
or, in other words, to identify the persons and things to which the 
instrument refers must of necessity be received,”®’ the authority 
which was most directly in point being the opinion of Lord Chief 
Justice Campbell that “when there is a contract for the sale of 
a specific subject-matter, oral evidence may be received, for the 
purpose of shewing what that subject-matter was, of every fact 
within the knowledge of the parties before and at the time of the 
contract.’’8 . 

Had it not been possible to admit extrinsic evidence in Krell v. 
Henry within the authority of the above-mentioned proposition, 
such evidence could not have been admitted. It is respectfully 
submitted that it could certainly not have been admitted (as has 
sometimes since been supposed) for the purpose of establishing 
the following enlargement of the implied condition theory of 
Taylor v. Caldwell, namely, that a contract may be dissolved by 
virtue of an implied condition having reference to the ‘‘non- 

2? Taylor on Evidence, Vol. II, Sec. 1082 (edition not mentioned), citing 
{inter alia) Mumford v. Gething (1859), 7 C.B. (N.S.) 305, and Macdonald v. 
Longbottom (1859), 1 E. & E.977. (The relevant section is now Section 1194 in 


the r2th ed.) 
28 Macdonald v. Longbottom, cit. sup., at p. 983. The italics are ours. 
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existence of a state of things,” in cases where that “state of 
things” was never mentioned in the contract at all.2® This last 
proposition, it is respectfully submitted, would utterly destroy 
the parol evidence rule. Unfortunately, the attempt to explain 
the result of the decision in Krell v. Henry in terms of the implied 
condition theory of Taylor v. Caldwell necessarily compelled the 
Court to use language which suggested that extrinsic evidence 
could be used for this purpose. The passage which suggests this 
will later be mentioned. It is first proposed to show the true 
ground of the decision. 

Lord Justice Vaughan Williams, who delivered the principal 
judgment in Krell v. Henry, after referring to the above author- 
ities admitting extrinsic evidence, went on to say— 


“I myself am clearly of opinion that in this case, where 
we have to ask ourselves whether the object of the contract 
was frustrated by the non-happening of the coronation and 
its procession on the days proclaimed, parol evidence is ad- 
missible to show that the subject of the contract was rooms to 
view the coronation procession, and was so to the knowledge of 
both parties.'"31 


This passage appears to afford clear indication that the Court 
took the view that the contract amounted in effect to the sale 
and purchase of a view of the coronation procession. Applying 
the test question of Baron Martin, “What did he buy?” the 
answer is that the defendant in Krell v. Henry bought a “view of 
the coronation procession.” The plaintiff's failure to provide that 
view, though it arose from no default of his, and therefore did 
-not amount to a breach, was a failure going to the whole of the 
consideration, and thts excused the defendant from his promise 
to pay. Indeed, this view of the case is implicit, if not explicit, 
in the following further remark of Lord Justice Vaughan 
- Williams— 

“I think that the coronation procession was the foundation 
of this contract, and that the non-happening of it prevented 
the performance of the contract.”3? 


It is respectfully submitted that there was no reason why the 
judgment might not have rested simply on this finding. 

But the Court, having unfortunately assumed that the case 
was one calling for an application of the principle of Taylor v. 

* It is thought to be significant that Krell v. Henry is an authority which is 
entirely omitted from Taylor on Evidence. See 12th edition. 

30 See post p. 252, et seq. 


31 [1903] 2 K.B. at p. 754. 
32 At p. 751. 
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Caldwell, was committed to the attempt to explain the result in 
accordance with that principle. In doing so it was necessarily 
compelled to use language which, considered in the abstract, 
expressed the doctrine of implied condition in terms of perilous _ 
breadth. 

This principle, the fictitious nature of which seems not to- 
have been perceived, was expressed both subjectively and 
objectively. It is proposed to examine briefly each of these 
statements of it. 

In applying the principle subjectively, the Court adopted the 
reasoning of Baily v. De Crespigny. Thus Lord Justice AE 
Williams said— 


“I think that the non-happening of the procession, to use 
the words of Sir James Hannen in Baily v. De Crespigny, was 
an event ‘of such a character that it cannot reasonably be 
supposed to have been in the contemplation of the contracting 
parties when the contract was made, and that they are not to 
be held bound by general words which, though large enough to 
include, were not used with reference to the possibility of the 
particular contingency which afterwards happened.’ ”33 


The indeterminate nature of this test is plainly shown by the 
doubt expressed by Lord Justice Romer in reaching the same 
conclusion in this case—# 


“With some doubt I have also come to the conclusion 
that this case is governed by the principle on which Taylor v. 
Caldwell was decided. : .. The doubt I have felt was whether 
the parties to the contract now before us could be said, under 
the circumstances, not to have had at all in their contem- 
plation the risk that for some reason or other the coronation . 
processions might not take place on the days fixed; ... and 
whether, under this contract, that risk was not undertaken by 
the defendant. But on the question of fact as to what was in 
the contemplation of the parties at the time, I do not think 
it right to differ from the conclusion arrived at by Vaughan 
Williams, L.J., and (as I gather) also arrived at by my brother 
Stirling.” 


As Lord Justice Romer shows, it might have been said with 
equal facility that the parties, since they anticipated the pro- _ 
cession, must be taken to have anticipated its possible inter- 


33 At pp. 751-2. 

“ Atp. 755. 

35 Stirling, L.J., merely expressed his entire agreement with the judgment of 
Vaughan Williams, 1..J. (at p. 755). 
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_ ruption and ought to have been wise enough to guard against the 
failure of the contract in such a case. Indeed, with the greatest 
respect, we venture to suggest that the latter is the more reason- 
able inference. Whatever the correct inference may be, however, 
it is plain that the rule stated in this way affords no certain guide 
to the solution of these problems. 

An equally serious objection to the rule is that it constitutes 
a grave threat to the principle of sanctity of contract. The mode 
of statement adopted by Sir James Hannen suggested that im- 

- plication was justified by the mere fact that the event which 
happened was “not in the contemplation of the contracting 

` parties when the contract was made.” If this were so, it would 

reverse the historical English approach to the binding force of 
contract. Similar objection may be taken to the latter part of 
the passage which lays it down that “parties are not to be held 
bound by general words which, though large enough to include, 
were not used with reference to the possibility of the particular 
` contingency which afterwards happened.” In so far as this pur- 
ports to lay down a rule of construction with reference to “general 
words,” it is submitted, with respect, that it is not in accordance 
with other authority. In at least two cases, both arising out of 
the circumstances of impossibility, it has been indicated that 
precisely the opposite is the true rule of construction upon this 
point.55 

The manner in which Krell v. Henry purported to extend the 
objective limits of Taylor v. Caldwell must now be considered. 

We have seen that when Lord Blackburn introduced this fiction 

he confined its application to cases in which performance depended 

on the continued existence of a “given person or thing”; and 
we have seen that, up to the beginning of the twentieth century, 

Courts resolutely refused to apply this principle more widely than 

to non-existence of a specific thing essential to performance— 

this last being the limit which had been reached with the case of 

Nickoll v. Ashton decided in 1901.37 

In Krell v. Henry, however, Lord Justice Vaughan Williams 
was obliged, in order to adapt the principle of Taylor v. Caldwell 
to the circumstances of the case then before the Court, to treat 

Nickoll v. Ashton as authority for a proposition which was not 

mentioned in that case as the ground of the decision, and which, 

in our respectful submission, completely obscures the vital dis- 

tinction between that case and the earlier decision in Ashmore v. 


88 Appleby v. Dods (1807), 8 East 300, per Lord.Ellenborough at 303; French 
Marine v. Companie Napolitaine d'Eclairage, [1921] 2 A.C. 494, per Lord Sumner 
* at 519. 

37 [1901] 2 K.B. 126. 
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Cox. How this was done may be seen in the following passage . 
in which the learned Lord Justice states— 


“Whatever may have been the limits of the Roman law, 
the case of Nickoll v. Ashton makes it plain that the English 
law applies the principle [of Taylor v. Caldwell] not only to 
cases where the performance of the contract becomes im- — 
possible by the cessation of existence of the thing which is 
the subject-matter of the contract, but also to cases where 
the event which renders the contract incapable of performance 
is the cessation or non-existence of an express condition or 
state of things, going to the root of the contract, and essential 
to its performance.’’? 


It will be noticed that, for the purpose of making this exten- 
sion fit the circumstances of Krell v. Henry, the case of Nicholl v. 
Ashton has been treated as an authority for the application of the 
principle to an “express condition or state of things.” While this 
description may accurately fit the circumstances in Nicholl v. 
Ashton, it is respectfully submitted that it is not the ground on 
which that case was decided. 

The learned Lord Justice then proceeds to lay down the 
“logical” extension of this rule in terms which would cover the 
circumstances of the case then before the Court.4 Whereas, in 
the passage just quoted, the word “express” is used to qualify 
the words “condition or state of things,’ in this succeeding 
passage (which is too long for reproduction here) it is announced 
that the “state of things” need not be “express” but can, if 
necessary, be established by extrinsic evidence. Thereafter, the 
fiction of Taylor v. Caldwell is without limit. 

The profound influence which this case has had upon the 
subsequent development of legal theory may be seen by comparing 
with the above passage the following statement of the doctrine 
of implied condition, made by Lord Loreburn in Tamplin v. 
Anglo-Mexican S.S. Co.,*1 one of the earliest of the War cases to 
come before the House of Lords. Lord Loreburn said— 


“A Court can and ought to examine the contract and the 
circumstances in which it was made, not of course to vary, 
but only to explain it, in order to see whether or not from the | 
nature of it the parties must have made their bargain on the 
footing that a particular thing or state of things would con- 
tinue to exist. And if they must have done so, then a term to 
88 [1899] 1 Q.B. 436. 
% [1903] 2 K.B., at pp. 747-8. 
3 At p. 749. 
41 [1916] 2 A.C. 397, at p. 403. 
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that effect will be implied, though it be not expressed in the 
contract.” 
The passage is usually taken to be the authoritative expression 
‘of the principle in its wider form.# It is respectfully submitted 
that it is dangerous to do so.# This passage suggests that, if a 
Court forms the opinion (though in the nature of things that 
opinion can never be but speculative) that both parties ‘‘con- 
` templated” the continued existence of a “state of things,” the 
` ‘Court is justified, by that fact alone, in reading into the contract 
a condition that if the “state of things” should cease to exist, the 
contract is dissolved, even though the contract itself contained 
no reference whatever to this “state of things.” In other words, 
that the Court may, as the result of purely ex post facto construc- 
tion, “make” a contract for the parties. 

Attempts to invoke Krell v.. Henry as widely as this were 
made in a number of War cases. It is significant that all attempts 
to invoke the principle of Taylor v. Caldwell in this way have been 
successfully resisted, but it is unfortunate that, in resisting these 
attempts, the Courts have not exposed the inherent unsoundness 
of the principle so stated. With all respect, one ventures to say 
that, so far, this successful resistance appears to have been due 
rather to the instinct of judges that such a principle would 
inevitably undermine the sanctity of contract, than to any clear 
understanding of the reason for its unsoundness. In the very 
cases in which they have declined to apply it, Courts have 
approved the principle so stated Yet there is no case so far 
decided in which a contract has been dissolved in circumstances 
. such as those described, simply and solely by an application of 
the doctrine of implied condition as laid down in Krell v. Henry. 

Before passing from this case, another difference between the 
two grounds of decision may be noticed. If the decision be rested 
upon the ground of implied condition, the contract seems to be 
discharged at the option of either party. If, on the other hand, 
it be put simply upon the ground of failure of consideration, the 
contract is discharged only at the option of the hirer. In this 
respect, too, the latter ground seems to be preferable. If the 
hirer is still willing to pay the full rent of the rooms, there is no 
reason why he should not have them.* 


42 See Salmond and Winfield, Law of Contracts, p. 297; Chitty on Contracts, 
roth ed. at pp. 145, 147. 

43 Cp. Smith’s L.C., 13th ed., pp. 632, 633. 

44 See, e.g., Tamplin v. Anglo-Mexican S.S. Co., [1916] 2 A.C. 397; Blackburn 
Bobbin Co. v. Allen & Sons, [1918] 2 K.B. 467; Larrinaga & Co. Ltd. v. Société 
Franco-A méricaine, etc. (1923), 29 Com. Cas. 1. 

45 We differ, with respect, from the view of Pollock: (1904), 20 L.Q.R. 3. 
` For other consequences of the view that Krell v. Henry should be rested on the 
doctrine of failure of consideration see Williams in McElroy, op. cit., Chapter V. 
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The only other Coronation Case which falls within Group I of 
the classification made above is Herne Bay Steam Boat Co. v. - 
Hutton.® This case was decided a few days before Krell v. Henry, 
by the same Court of Appeal. The facts were these. Defendant 
made a contract to hire a ship “for the purpose of viewing the 
naval review and for a day's cruise round the fleet.” After the 
making of the contract the naval review was cancelled. The _ 
defendant thereupon refused to have anything to do with the 
contract or to pay for the hire of the ship. He was sued for the 

` hire of the ship. In this instance the Court held he was liable, 
again on a purported application of the principle of Taylor v. 
Caldwell. 

In this case the ground for refusing to imply a condition dis- _ 
solving the contract was said to be that there was no particular 
fitness in the ship for seeing the review. Any other ship would 
have done as well. The reference to the naval review was in- 
serted, it was said, in order to define more exactly the nature of 
the voyage and was not such as to constitute the naval review the 
“foundation of the contract.” The defendants, it was said, had 
performed their part of the bargain by offering the use of the 
ship, and the purpose for which the defendant required it was - 

_ not their concern. 
It is difficult to appreciate the soundness of this distinction. 
It may be replied that the number of ships suitable for seeing 
the review which could have been in that neighbourhood at the ` 
time was not unlimited. Moreover, the same argument could be 
` applied equally well to Krell v. Henry. It could be said with 
equal truth that there was no particular fitness in the room which 
was let in that case. Any other room on the route of the pro- 
cession would have done as well, and there must have been quite 
-as many rooms overlooking the route of the procession as there | 
were ships in the vicinity of Spithead capable of being hired for 
this particular purpose of viewing the fleet. 

On the grounds of the particular distinction taken, or pur- 
ported to be taken, this case has ever been difficult to reconcile 
with Krell v. Henry. 

Another possible distinction may be suggested, namely that in 
Herne Bay Co. v. Hutton there was not a total, or even a sub- 
stantial, failure of consideration. A substantial part of the 
defendant’s purpose could still have been realised. The ship was ` 
hired “for the purpose of viewing the naval review and for a . 
day’s cruise round the fleet.” As the fleet was still there pas- 
sengers might have been found, as the Court pointed out, who ` 

48 [1903] 2 K.B. 683. 


me + 
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were willing to go round it. Indeed subsequent events proved 
that such people were found in large numbers. It may be thought 
therefore that in Herne Bay Co. v. Hutton there was merely a 
partial failure of consideration, which, in our law, is not a sufficient 
ground.for dissolution of the contract. Indeed, towards the end 
of his judgment in the case Lord Justice Romer expressly makes 
this a ground of his decision— 


“It cannot be said,” observed the learned Lord Justice, 
“that by reason of the failure to hold the naval review there 
was a total failure of consideration.’’47 


Summarising the foregoing observations it is submitted that 

_ while the decision in Krell v. Henry is undoubtedly correct, and 

while the decision in Herne Bay Steam Boat Co. v. Huiton is 

possibly correct also, these decisions were reached by purporting 
to apply a principle which ought never to have been invoked. 

By invoking a theory of implied condition which was nothing 

“else than a legal fiction, and by purporting to enlarge and extend 

its application to the “non-existence of a state of things,” even 
where such “state of things” was not even mentioned in the 
contract, the Court, in Krell v. Henry, extended the doctrine of 
Taylor v. Caldwell to the point where a literal application of it 
must inevitably undermine the sanctity of contract. 

As has been mentioned, there is, so far as we are aware, no 
case in which performance has been excused in such circumstances 

simply and solely by an application of this form of implied con- 
- dition. On the other hand there are several cases in which Courts 
have refused to make such an application of the principle. 

But, unfortunately, there are many cases in which there has 
been a purported application of this doctrine to such circum- 

-stances, but which, on closer examination, prove to have been 
decided, as was Krell v. Henry itself, on some other principle of 
- law. This has had the unfortunate effect of encouraging further 
attempts to invoke this principle, while at the same time 
. obscuring the other principles of law. 

-As a result of the Coronation Cases the true application of at 
least two principles of law to the circumstances of supervening 
impossibility has been misunderstood. These are the doctrine of 
failure of consideration, and the doctrine of frustration. We have 


3 “ At p. 691. Even this reason for the decision fails to take account of the 
general principle that a partial failure of an entire consideration is a failure of 
the whole consideration. See on this an article entitled “ Part Performance of 
Entire Contracts,” to be published shortly in the Law Quarterly Review. 

# Associated Portland Cement Mfrs., Ltd. v. Cory (William) & Sons, Ltd. 

. (1915), 31 T.L.R. 442; Blackburn Bobbin Co. v. Allen & Sons, [1918] 2 K.B. 467; 
Larrinaga & Co. v. Société Franco-Américaine, etc. (1923), 29 Com. Cas. 1; 
Re Comptoir Commercial Anversois and Power, Son & Co., [1920] 1 K.B. 868. 
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already seen how the former principle has been obscured. The 
doctrine of frustration is dealt with in a forthcoming book,” and _ 
need not detain us here. 

But the mischief of the Coronation Cases has not ended with 
this. In the succeeding article an attempt will be made to show 
how the application of the theory of implied condition to one - 
group of Coronation Cases has not only caused one particular | 
application of the doctrine of failure of consideration to be lost 
sight of, but has resulted in the establishment of a rule which is 
generally recognised to be unjust. 


II. THE LESSEE’S CONTRACT TO PAY RENT 


If the doctrine of failure of consideration can be applied to 
the facts of Krell v. Henry, what result does it give when applied 
to facts like those in Paradine v. Jane?5 It was held in the latter 
case, and has been settled law ever since, that the fact that a 
lessee has been deprived of the possession of the premises, or : 
even that these have been totally destroyed by accident, is no 
excuse for non-payment of rent in the absence of an express 
exception.5t This rule now applies not only to leased premises 
consisting of land and buildings (where land. remains after 
destruction of the building) but also to leased premises consisting 
of a single room or storey of a building, which ceases to exist 
when the entire building is destroyed.** 


49 McElroy, Impossibility of Performance. In our view the principle of 
“ frustration” should be confined to cases of inordinate delay; it ought not to 
be applied to facts like those in Krell v. Henry. 

50 (1647) Aleyn 26. It will be recalled that this was an action by the lessor 
for vent. If in similar circumstances the lessor or lessee sues for breach of some 
obligation in the lease relating to the house, the destruction of the house would 
clearly be as much a defence as it was to the defendant in Taylor v. Caldwell— 
unless the destruction of the house is intended to be the very event that is to 
call the covenant into operation, as in the case of the covenant to repair. 

51 It is otherwise in the Civil law and in the systems founded upon it. See 
Gottschalk, Impossibility of Performance in Contract, p. 1; Bell, Principles of 
the Law of Scotland, Sec. 1208; Gloag on Contract, 2nd ed., p. 348. 

52 Tzon v. Gorton (1839), 5 Bing. N.C. 501. But in the U.S. this distinction is 
drawn. Where the demised premises are totally destroyed (as would happen in 
the latter case if a fire destroyed the building) American courts relieve the tenant 
from liability to pay rent, apparently on the ground of a total failure of con- 
sideration; but where there is only partial destruction (as would happen in the 
former case, where land remains) no relief is allowed. See Williston on Contracts, 
and ed., Vol. IV, s. 945, p. 2642. Williston criticises the decisions in the latter 
class of case and maintains that there ought to be a proportionate reduction. 

Restatement, Contracts, s. 290, expresses the rule in the following wide terms: 
“‘Non-performance of a covenant by one party to a lease or other conveyance 
of land, unless performance of the covenant is an express condition, does not 
excuse the other party from performing his covenants further than the law of 
property governing the effect of eviction of the grantee or of waste by him 
provides.” One of the illustrations given turns on the rule that there is no 
implied proviso for re-entry on non-payment of rent. But the qualifying words 
“ unless performance of the covenant is an express condition ” seem, for English 
law, to be rather too narrowly expressed. Cp. Woodfall, Landlord and Tenant, 
24th ed., p. 894. - 
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Since the approval of the rule in Paradine v. Jane by the 
. House of Lords in Matthey v. Curling (1922)® its validity has 
been beyond challenge in the Courts. But it is still at least of 
-academic interest to discuss whether it can be reconciled with 
` the present rules of failure of consideration; and something may 
also be said on the more important question whether the rule 
should be reversed by legislation as a matter of policy. 
The reason that has been alleged for the rule in several recent 
cases (in order to square it with the law of failure of consideration) 
is that the consideration for the tenant’s covenant to pay rent 
is the grant by the landlord of an interest in the land, and so 
long as that interest remains undefeated by eviction by the land- 
- lord or by title paramount, the consideration is performed and 

` the rent must be paid. Perhaps the argument may be put like 
this, that just as the purchaser of land and buildings at a fee 
farm rent takes the risk of the buildings being destroyed, because 
he is the owner of them, so the lessee of land and buildings takes 
part of the risk of the buildings being destroyed, because he has, 
in a manner of speaking, part of the ownership of them. He is 
liable to pay the rent for the remainder of the term, but in the 
absence of express agreement is not liable to reinstate the 
premises. 

This particular explanation of (or apology for) the rule in 
Paradine v. Jane is not, perhaps, perfectly satisfactory. Indeed, 
no explanation can save one from a certain amount of misgiving, 
when it is considered that the rule does not on principle apply to 
contracts to hire a chattel. If a hired chattel is destroyed before 
the expiry of the term, there is, it is submitted, a total failure of 
consideration which absolves the hirer from his duty to make 
the remaining payments. If one looks at the substance of the 
matter, was there not a similar failure of consideration in Paradine 
v. Jane? One can perhaps say that a lease creates a right in rem 
whereas a contract of hiring does not; but it is rather artificial. 
Or one can say that the lessee in Paradine v. Jane still had 
possession of the land, even though the house on it was destroyed. 


58 [1922] 2 A.C. 180. For the application of the rule to equitable leases see 
Williams in McElroy, op. cit., Chapter V. 

™ See Grimsdick v. Sweetman, [1909] 2 K.B. 740; London and N. Estates v. 
Schlesinger, [1916] 1 K.B. 20; Whitehall Court v. Ettlinger, [1920] 1 K.B. 680. 
For the qualification concerning eviction see Matthey v. Curling, [1922] 2 A.C. at 
PP. 227, 235. The courts once took a step towards the ideal solution of the problem 
of partial failure of consideration by holding that where a lessee is evicted by title 

- paramount from part only of the demised premises, the rent payable under-the 

reddendum is apportionable: Stevenson v, Lambard (1802), 2 East 575; Matthey 
v. Curling, [1922] 2 A.C. at 185, 232. 

55 There are, however, some difficult cases on time charterparties: see 
Williams in McElroy, op. cit., Chapter V, pp. 102-7. 
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_ Yet what he really expected, as the landlord well knew, was the 
enjoyment of a house, and that he failed to get. In any event 
the argument cannot justify the application of the rule to the 
destruction of a flat that is demised without land. Finally, ii 
must not be thought that the doctrine of failure of consideration 
is necessarily inapplicable to a contract under seal. It is true 
that such a contract is binding although voluntary, but if there 
be in fact consideration for it, and if the consideration fails, 
there is no reason why the doctrine of failure of consideration 
should not apply." 

Putting aside the theory behind the rule, how has it turned 
out in practice? Not, it seems, very well. Perhaps the strongest 
objection to it is that it does not fully accord with the practice 
of insurance. Let us develop this point a little more fully. 

We are not concerned with the case where either landlord or 

- tenant has covenanted to rebuild in the event of destruction.” 
Here the covenantor will naturally insure (whether by the terms 
of the lease he be bound to or not), and the insurance moneys 
will be spent in rebuilding the premises. The rule in Paradine v. 
Jane is of importance only during the period of rebuilding, and 
its reversal by statute would likewise be of importance only 
during this period. 

The case with which wè are really concerned is that where 
neither landlord nor tenant has covenanted to rebuild. Here, at 
least if the residue of the term is fairly short, it is the landlord 
who will most naturally insure, lest at the end of the term he 
have a ruin restored to him. Yet the rule in Paradine v. Jane 
puts part of the risk of destruction on the tenant, for he remains 
liable to the landlord for rent due between destruction and the 
end of the term. To this extent, therefore, the landlord has no 

. insurable interest; and if the tenant desires protection he must 

effect a separate insurance on his own account. It has even been 

held that although the landlord does insure the premises to their 
full value, and upon the destruction of the premises receives 
the sum insured, still the: tenant has no equitable claim to 
have this sum applied in reinstating the premises. Thus 
_ there is no way in which the tenant can make sure of a fund 


58 Cp. Y.BB. (1292), 20 & 21 E. 1, R.S. 367; (1294), 21 & 22 E. 1, R.S. 599; 
Greville v. Da Costa (1797), Peake Add. Cas. 113. 

57 A covenant to repair is regarded as such an agreement: Matthey v. Curling 
(cit. sup.). But see now,.as to war damage, the Landlord and Tenant (War 
Damage) Act, 1939, 2 & 3 Geo. VI, c. 72, Part I. - 

8 Leeds v. Cheetham (1827), 1 Sim. 146, 150; Lofft v. Dennis (1858), 1 E. & E. 
474; Westminster Five Office v. Glasgow Provident Society (1888), 13 App. Cas. 699. 
Itis a pity that provision was not made for this case in s. 47 of the Law of Property 
Act, 1925. 
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for rebuilding the demised premises unless he himself insures to 

their full value. 

To the last sentence, however, there is one qualification. By 
the Fires Prevention (Metropolis) Act, 1774, the tenant seems to 
have a right against the landlord’s insurance company that the 
sum insured shall be applied in reinstating the premises. At 
first sight this may seem to rob the rule in Paradine v. Jane of 
importance where the landlord insures, but that it does not do 
~ so will be apparent from the following considerations. (1) The 

` tenant must make a positive request to the insurance company 
to reinstate the premises; if he omits to do so the company is 
justified in paying over the insurance money to the landlord, 
who will himself be under no duty to rebuild. (2) The Act is 

‘confined to damage by fire. (3) The insurers cannot be compelled 
.to expend more upon reinstatement than the amount of the 
insurance. Now when a landlord lets buildings on lease without 
-covenanting to repair, it is open to his insurance company to 
argue that his insurable interest does not extend to the whole 
value of the property. Owing to the effect of Paradine v. Jane, 
it is quite possible that the company is liable only to the extent 
of such a sum as would, if put out at interest, amount by the 

end of the lease to the value of the premises. Such a sum 

. would not be sufficient to restore the former buildings. In 
conclusion, (4) it may be observed that it is still not absolutely 
“certain that these provisions of the Act are not confined to 
London. 

À Despite the Act, therefore, it remains true to say that in the 
- case under discussion the rule in Paradine v. Jane effects an 
awkward splitting of the risk. The disadvantages of this may be 
summed up in three sentences. First, it is a trap to the unwary 

, lessee, because part of the risk is thrown upon him in circumstances 
when (since he is not bound to repair) he will not naturally think 
of insuring. Second, it requires the effecting of two policies of 
insurance if the risk is to be completely covered. And third, it 
takes away from the landlord the normal business incentive to 
See that his property is rebuilt as soon as possible after 


` destruction. 


This argument from the practice of insurance hardly applies 
to war risks, which tend to be uninsurable. But the very un- 
insurability of war risks is an argument for excluding them from 
the scope of Paradine v. Jane, and the argument, after having 


5° See Wimbledon Park Golf Club v. Imperial Insurance Co. (1902), 18 T.L.R. 
815; and see generally on the Act Welford and Otter-Barry, Fire Insurance, 
3rd ed., pp. 335-7. z k 
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been advanced by a Committee® appointed to consider the l 


question, was approved by Parliament when it passed the Land- 
lord and Tenant (War Damage) Act, 1939. Part II of this Act. 
provides that where land comprised in a lease is unfit by reason ` 


“of war damage, the tenant shall have power to disclaim the lease , 5 


N, 


or to retain it on altered terms. There are detailed supplementary - 
provisions. | j - a 


| ef .R. G. MCELROY. 
GLANVILLE WILLIAMS! © 


8 See the Report of the Committee on Repair of Premises damaged by, 
Hostilities, Cmd. 5934 of 1939, reviewed (1939) 3- Modern Law Review 58. The 


argument is specifically advanced by thé Committee only in the first part of the: `, 
Report dealing with the covenant to repair, but apparently it applies equally `. 


to the second part dealing with the covenant to pay rent. 


1 It may be.said that the first author is principally responsible for the first 


. part of this article (Krell v. Henry), and the second author for the second (lessee’s 
. contract to pay rent). ` | RE 
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THE MOVEMENT FROM STATUS 
TO CONTRACT! 


IR HENRY MAINE’S famous generalisation of the move- 
ment up to his time of progressive societies from status to 
contract? is widely accepted as an axiom of social and 
legal evolution, but the time for a critical review of the dictum 
in its relation to the Common Law is long overdue. The meaning 
of the statement is clear: that the rights and duties, capacities 
and incapacities of the individual are no longer being fixed by 
law as a consequence of his belonging to a class, but those former 
incidents of status are coming more and more to depend for their 
nature and existence upon the will of the parties affected by 
them; and the remedy for breach of those incidents is becoming 
increasingly contractual in nature.8 
Maine’s invaluable work lay Chiefly in research into Roman 
and Hindu Law. His writings almost always convey a feeling of 
. remoteness from the Common Law. In addition to his general 
interest in the institutions of Roman Law, it is clear that in 
developing his progressive principle of status to contract he was 
particularly influenced by the family law of the later Roman 
Empire, though his theory of the familial origins of society is 
based on the wider organisation of many ancient communities. 
“Starting,” he wrote,‘ “as from one terminus of history, from a 
condition of society in which all the relations of Persons are 
summed up in the relation of the Family, we seem to have steadily 
moved towards a phase of social order in which all these relations 
arise from the free agreement of individuals.” The movement in 
Roman Law was indeed away from the status relation of the 
. Family: but there are two sides to Maine’s thesis, and a move- 
ment away from status does not necessarily connote a movement 
in the direction of contract. Particularly in Roman Law, where 
the idea of contract was to a large extent undeveloped, promises 
were enforced in the form of pacts on the basis of bona fides, 
not of the autonomy of the will. Free will is a theory which one 
may be strongly tempted to read back into legal history; but 

1 An extract from the author's book, in course of writing, Status in the 
Common Law. 

* “Tf then we employ Status, agreeably with the usage of the best writers, 
to signify. these personal conditions only, and avoid applying the term to such 
conditions as are the immediate or remote result of agreement, we may say that 
the movement of the progressive societies has hitherto been a movement from 
Status to Contract.” Ancient Law (Pollock’s Ed.), p. 182. 

3 Markby, Elements of Law (6th ed.), para. 180. 

“ Ancient Law, p. 180. See also id., pp. 181-2: “All the forms of Status 


taken notice of in the Law of Persons were derived from, and to some extent 
are still coloured by, the powers and privileges anciently dresiing in the Family.” 
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_ it is a theory-out of accord with the facts.” It is a doctrine of . 


Savigny, not.of Justinian, Even with the expansion of the ` ` 


. Roman Law of contract to meet the needs of a growing industrial 
~ and commercial population, bona fides never lost its importance - 
as the basis of the duty to perform obligations, a theory which 
has been connected with the Stoic idea of duty.’ Status in the 
Common law, moreover, has a wider basis than the family: its 
basis is in part the family, but to a far greater extent it lies in 
estates and tenure of land, and even more remote than the . 
tenurial relation of man to man is the contractual basis on which 
feudalism, through land holding, is founded. | 

‘Most of the few who have given consideration to Maine’s 
doctrine have found it necessary to limit it in some way to fit 


` the facts of modern society. But the most important limitation. © 


placed upon the doctrine is that made by Maine himself, in which 
he cautiously restricts its application by the word “hitherto.” 
We cannot condemn a historian for refusing to assume the mantle 
of a prophet. The movements and tendencies since Maine wrote 
in the 1860’s are more complex and difficult than they then were, 
in view of the later socialisation of the law; and the failure of 
. his maxim to apply to modern conditions is therefore no criticism 
of its contemporary validity. Maine himself excluded from his 
dictum those personal conditions which resulted, immediately or 
remotely, from agreement,’ a limitation which clearly involves 
the status resulting from marriage and, it may be argued, also 
excludes almost the whole of status in the Common Law resulting 
from the feudal agreement between lord and man. So far as 
the Common Law is concerned yery little remains, if one sub- 
tracts from our law of status those personal conditions resulting 
on the one hand from feudal land tenure and on the other in: . 
directly from private agreement. A confusion of thought is 
apparent in Maine’s refusal to regard as status legal conditions - 
resulting from agreements of certain kinds, and particularly that 
of marriage, for it is not the agreement itself which secures the 
status, but the State alone when the agreement has been both 
-made and performed according to its terms. | 
The importance of feudal organisation in the development of - 
the English law of status must be conceded as a fact, since its 
implications, which have been worked out at length elsewhere, 
cannot be considered within the scope of ashort article. Feudalism 
5 Pound, Interpretations of Legal History (1923), p. 53. 
6 See, for example, Salmond and Winfield, Law of Contracts (1927), 447; - 
Vinogradoff, Collected Papers (1928), IL, 230; Pollock, note L to Maine’s Ancient 


Law, p. 190; Holdsworth, History of English Law (4th ed.), III, 455. 
7 See note (2) supra. 
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in England repudiates Maine’s dictum in three of its major 
characteristics: in its basic foundation on agreement; in its 
public or semi-public nature; and in the intimate dependence 
of status upon estate. The basis of the feudal community was a 
relation between lord and man involving services of various 
kinds by the latter in return for his protection by the former. 
Thus, behind that relation stands an element of contract—not 
contract quite as we understand it to-day, but a common under- 
standing of the assumption of mutual rights and obligations.® 
Basing his theory of status, moreover, chiefly upon the evolution 
of domestic relations, Maine disregarded, or perhaps never con- 
sciously adverted to, the public nature of the conception. So far 
as the Common Law is concerned that feature of status is pre- 
dominant in both the past and present times. Historically it 
is impossible to say that in the Common Law the movement of 
English society, which we assume to have been progressive, has 
been from status to contract. In English law status probably 
preceded estate in any person, and in the connection of the two 
ideas into the feudal relation based on tenure the element of 
contract played no small part.” This contractual basis of feuda- 
lism led indirectly, through the doctrine of estates and tenure, 
to the creation of definite classes, or status, identified by the 
possession of generalised rights and obligations, originally con- 
tractual but becoming upon the grant of the estate static. Inci- 
dents of contract through the granting of an estate thus became 
incidents of status. The movement was not from status to con- 
tract, but from contract to status. 

To the extent of the dependence of a man’s estate upon his 
status Maine’s thesis is indirectly confirmed for, through posses- 
sion of an estate there developed a power and a measure of con- 
tractual disposition of property. Even in feudal times methods 
of dealing with land were being quickly evolved; and attempts 
were being made by contract to vary or discharge the incidents 
of status. The commutation of villein services into rent, par- 
ticularly after the Black Death, and the movement towards 
‘enfranchisement of villein, and later copyhold, land was indeed 
a movement from status to contract, though hardly in the sense 
intended by Maine. In later centuries a continuation of this 
movement was in favour of nineteenth century individualism; 


8 “But the earliest feudal communities were neither bound together by 
mere sentiment nor recruited by a fiction. The tie which united them was 
Contract, and they obtained new associates by contracting with them. The 
relation of the lord to the vassals had originally been settled by express engage- 
ment, and a person wishing to engraft himself on the brotherhood by com- 
mendation or infeudation came to a distinct understanding as to the conditions 
on which he was to be admitted.” Ancient Law, p. 385. 


à 
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and although we have now passed through that movement and 
are now in one very different in purpose, the dependence of estate 
upon status has not yet passed completely from our law. The 
status of an alien, for instance, still partially governs his estate.’ 
His inability to own the whole of, or any share in, a British ship 
is a survival of his original proprietary disabilities, though a 
survival so easily evaded by the device of legal incorporation as 
to be of little practical significance. The importance of status 
decreased as, by the fifteenth century, estate came to be regarded 
as property, not as a status. An important factor in this changed 
attitude was the movement away from the land; a movement 
which, starting in the middle of the fourteenth century, gradually 
increased in volume until the commercial, industrial and colonial 
expansion of the sixteenth and seventeenth centuries drew thou- 
sands of agricultural landholders to the more alluring prospects of 
the towns. Such personal privileges as to-day depend on estate 
are scarcely sufficiently numerous or sufficiently important, 
not affecting a person’s general legal condition, to be called a 
status. But they are a survival of the public nature of status ` 
depending on estate. Thus, even in our modern democratic 
State, Parliamentary franchise depends on occupation of a 
residence, occupation of business premises of the annual value 
of ten pounds, being the husband or wife of such occupier of 
business premises, or being a university graduate. For local 
government franchise occupation of premises for a period of at 
least three months is essential.? The various stages in the move- 
ment of English law between contract, status and estate to the 
end of the seventeenth century may be summarised as follows: 
status affecting contract leading to estate: estate in turn affecting 
status: separation of estate and status in favour of freedom of 
contract. Of these steps in the progress of law from the eleventh 
to seventeenth centuries, the first two are the most important, 
as other influences were at work in extending freedom of contract, 
. so that the movement may be reduced without serious loss of 
accuracy to one from status to estate. 

' The further progress of English law in the direction of con- 
tract between the seventeenth and late nineteenth centuries came 
not only through the separation of estate and status, but, at a 
later date, through the substitution of a contractual for the rela- 
tional basis in the associations of commercial and industrial, and 
to some extent, domestic life. The seventeenth and eighteenth 
century philosophy of reason favoured a contractual basis of 
undertakings, but in its anxiety to bring legal into accord with 


? Representation of the People Acts, 1918 to 1928. 
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natural facts, did not seek the conversion into a contract rela- 
tionship of those forms of status then regarded as based upon 
natural incapacities. This philosophical rationalism received a 
practical stimulus from the Industrial Revolution of the later 
eighteenth and early nineteenth centuries which changed its 
emphasis from one of reason to one of individual liberty. A second 
migration of population from country to town took place, and 
the older relationships tended to collapse. Until the nineteenth 
century the position of an apprentice, for example, had been 
similar to that of any other member of his master’s family. The 
imposition of vicarious liability on the master was thus based 
on a principle of family status. The position of domestic ser- ' 
vants was very similar. The Common Law, until the early nine- 
teenth century, was a law of relationships, many of status, some 
of less than status; and upon those relationships of status vicari- 
ous liability was founded. Hence it is commonly found that they 
involve ideas either of natural incapacity of the party imposing 
vicarious liability, as in the case of an infant upon his parent, or 
of pecuniary benefit to the party upon whom the liability is 
imposed, as a husband in relation to his wife or a master as to 
the acts of his servant. The nineteenth century saw the break- 
down of many features of these bases of liability. In an expanding 
industrial community the old relation of master and servant was 
` made to give place to a great extent to a contractual basis by an 
economic interpretation of the new philosophy of freedom of the 
will. On this interpretation the doctrine of common employment 
was enunciated in 1837,1 and, together with the doctrine of 
volenti non fit injuria, developed later into a cause of great hard- 
ship to employees who had, in fact, such freedom of the will 
that they could accept hazardous employment with all its atten- 
dant risks, including that of incompetent fellow-servants, or 
starve. The judicial tendency of the time was “‘to refer if possible 
. all obligation to the party on whom it was laid,” and to consider 
“duties imposed by the policy of law on a relation created by 
contract as founded on some fictitious term in the contract 
creating the relation,’ though even as early as 1859 doubts 
were being expressed as to the true nature of this supposed’ 
freedom of contract. In Mumford v. Gething,* for instance, 
Byles, J., remarked, “It is a popular, but in my judgment a 
mistaken, notion that parties ought to be at liberty to enter into 
= contracts after their own fashion.” Although the doctrine of 


. 1 Priestley v. Fowler, 3 M. & W. 1. 
# Bohlen, Selected Essays in the Law of Torts (1924), p. 515. 
12 7 C.B. (N.S.) 320. 
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common employment represents the judicial response to the 
demand of employers for a reduction of the vastly increased 
Common Law liabilities imposed upon them by the employment 
of hundreds upon machines in place of individuals working with 
their own hand tools, the subsequent reaction is evidenced by such 
- legislation as the Fatal Accidents Act, 1846, and the Employers 
Liability Act, 1880. The corollary doctrine of volenti non fit 
injuria received a heartening judicial delimitation in Smith v. 
Baker, but only after a century of triumphant individualism, 
and at a time when freedom of contract was seen to be rather 
more complex than at first conceived. The other aspect of this 
-movement was the claim of employees to freedom from the 
obligations of status and to considerations as free-willing indi- 
viduals. Once this movement from status to contract had begun, 
“|. . no common-law court could have been found, of whom- 
soever composed, to turn back to the old dependent idea and 
impose a liability to take care of the employee on that basis.’’!4 

This nineteenth century emphasis on the freedom of the 
individual will, developing through Kant to Hegel’s idea of the 
full realisation of liberty, was in its social and industrial aspect 
greatly influenced by ideas of the French Revolution. But it 
was not limited to industrial changes. It appears in the gradual 
emancipation of the married woman. It appears in the judicial 
approval of the popular saying, once possibly true, that an 
Englishman’s home is his castle. Equity has always had a more 
realistic appreciation than the Common Law of true freedom of 
contract, and its doctrines of relief from penalties and clogs on 
the equity of redemption of a mortgage are familiar instances of 
that attitude. The Court of Appeal has recently demonstrated 
this appreciation of true contractual freedom in a case involving 
postponement of the equitable right to redeem for a period of 
forty years, which was upheld as between mortgagor and mort- 
gagee who were wealthy companies on an equal contractual 
footing and capable of obtaining the best legal advice.” 

Although lack of historical perspective makes it impossible 
fully to assess the implications of a movement through which the 
Common Law is now passing, two modern tendencies relevant to 
status are clear. On the one hand the movement in domestic 

- 13 (1891), A.C. 325. 

# Pound, Economic Interpretation and the Law of Torts, 53 Harvard L.R. 

365, at p. 376. 
15 Vinogradoff, Collected Papers (1928), II, 232. 

18 See Bradford Corporation v. Pickles (1895), A.C. 587. 

1? Knightsbridge Estates Trust v. Bryne (1939), 4 All E.R. 618 (C.A.), affirmed 
by House of Lords on another ground (1940), 2 All E.R. 401. See author’s note 
on this case, The Conveyancer, June, 1940, p. 428. 
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status is away from dependence on the head of the family, with 
_ its corollary of vicarious liability, towards full individual legal 
capacity; on the other, State interference in the terms and 
conditions of employment in industry has given rise to a new 
. type of personal legal condition which bears many of the features 
of a status. 

Maine favoured the generally accepted basis of status rela- 
tionship, namely, the inability of persons subjected to status to 
form a judgment on their. own interests.¥8 His failure to consider 
` the function of public law and public policy in the imposition 
‘ of status led him to assume a natural incapacity as the only 
justifiable basis of status. As Pollock has well said,!® Maine’s 
argument would not apply to married women and infants, and 
although Maine probably never intended it to apply to the former, 
his test of status remains inadequate. The status arising from 
marriage has undergone great changes in the last fifty years. 
The women’s property now belongs to her instead of to her 
husband,?° and ske has full criminal 2! contractual and tortious 
 liability.? But most of these respects in which her legal position 
has been assimilated to that of the normal adult have affected 
„her absolute status as a married women rather than her relative 
status as a wife. Her contractual capacity and tortious or criminal 
liability are of deeper concern to the community at large than to 
.- her husband; while the converse is the case in respect of her 

- increased proprietary rights. The distinction is of importance, 
for it shows that the incidents of the relational status of husband 
_- and wife, save as to property, have not been materially affected 
by the emancipation of the married woman to anything like the 
. same extent as the incidents of the married woman’s absolute 

status. The marital status itself has not in English Law under- 
gone any fundamental change, though in certain American States 

a strong contractual attitude towards marriage, evidenced by the 

ease of its dissolution, reduces but does not destroy the existence 
of the marriage status. Faced with the task of determining the 
‘nature of a Russian marriage which could bé dissolved by con- 
-sent and a formal act of registration, the English Court of Appeal 
accorded to it recognition as a complete and Christian marriage ; 
` for the ease with which the union may be dissolved (thought the 
Court) does not affect its nature while it lasts. Maine’s test 


18 Ancient Law, p. 181. 
19 Id., note L. 
Eine Married Women’s Property Act, 1882. 
31 Criminal Justice Act, 1925, S. 47. 
% Law Reform (Married Women and Tortfeasors) Act, 1935. 
-B Nachimson v. Nachimson Fee 99 L.J. Probate 104 (C.A.). 
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could hardly apply to the status of infancy above the age of 
seventeen, for even below that age the law does not deny to the 
infant a discretion to make a lifelong change of status, even 
providing for the overriding, on appeal to a court, of parental 
opposition.” A large number of infants are serving in the armed 
Forces of the Crown, and war makes every one of them an adult. 
in duty and responsibility and character. The test of corre- 
spondence of status with natural incapacity is thus inadequate, 
though not inapplicable. Its application to the status, for 
example, of the alien, the undischarged bankrupt and the cor- 
poration demonstrates the limitations of its validity, and the 
measure of that invalidity in our present system is the extent of 
Maine’s failure to recognise the factor of public and social interest 
inherent in the conception of status. 
: Through the recognition by the legislature and judiciary of 
the modern purpose of law as the regulation of and active par- 
ticipation in social control and industrial and commercial organisa- 
tion, a movement from contract to status has become apparent. 
The aim of law throughout the greater part of the nineteenth 
century was to secure individual rights of property and to give 
effect to the freest expression of the will in contractual under- 
takings. The law stood by as umpire or referee to state the rules © 
of the game of civilised life, to see that the game was played 
according to those rules and, when disputes arose, to intervene 
neither on one side nor the other. This century has seen the 
early growth of a different conception of law; a conception in 
which law is gradually, and in England slowly, changing its pur- 
pose from the upholding of an abstract autonomy of the will and 
a concrete securing of gains and acquisitions to an active social 
and public concern in the protection from exploitation of the 
economically weaker members of society,# the regulation of 
terms and conditions of contracts of employment, the imposi- 
tion on the community as a whole of the responsibility of caring 
for its less fortunate members, striken by old age, ill-health or 
unemployment,” the securing of reasonable remuneration to pro- 
ducers in farming and agriculture and, most important among 
the earliest manifestations of this new spirit, the introduction 


% Age of Marriage Act, 1929. 

#5 Moneylenders Acts, r900 and 1925; Hire Purchase Act, 1938. 

2° Coal Mines (Minimum Wage) Act, 1912, McCarthy v. Penrikyber Naviga- 
tion Colliery Co. (1938), 107 L.J.K.B. 249; Factories Act, 1937; Young Persons 
(Employment) Act, 1938. 

37 Unemployment Insurance Acts, 1919-1940; Old Age Pensions Act, 1919; 
National Insurance Act, r9xr. 

23 By a series of well-intended, but not universally popular, Marketing 
Schemes, e.g. of milk, potatoes, pigs and fish. 
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of compensation by employers to workmen for accidents aris- 
ing out of and in the course of their employment.2® One would 
long hesitate to deny the influence of the Darwinian maxim of 
the survival of the fittest in this growing legal consciousness of 
the unfairness of maintaining an abstract principle of contractual 
equality. As in biology the physically stronger, so in law the 
economically stronger, would prevail and survive; and law was 
neither so amoral nor so immune from the discoveries of a 
scientific age that it could continue to regard with equanimity a 
. “situation which equity, in a limited manner, had always striven 
to rectify.3° Public policy decides whether any matter is one for 
private agreement or of status. In such contracts as those of 
service the modern tendency has been “to withdraw the matter 
more and more from the domain of contract into that of status, 31 
so that an ever-increasing state regulation of industrial under- 
takings is resulting in the relation of master and man becoming 
largely one of status.** Duguit has contended that the increasing 
system of group-syndicalism and the division of labour tend 
towards the formation of status groups in mediaeval and modern 
society. One may properly ask whether a true question of status 
arises. here, since there is individual freedom in joining and leaving 
the group. As to this, it is suggested that the static nature of 
mediaeval society supplies an affirmative answer for the former 
period, while in modem times the distinction between a legal 
‘condition capable of voluntary assumption and rejection and 
that which, once voluntarily acquired, cannot be so rejected, 
answers in the negative most of the cases in which a modern 
industrial status is said to exist. In any case the increase of 
commercial and industrial status is natural in a modern State 
which has to deal with large groups and classes. A corresponding 
tendency of the age is towards the standardisation (forgive the 
word) of commercial contracts,® so that if one wishes, for example, 
to buy a railway ticket, to obtain goods on hire purchase or to 
take a lease of a modern flat, one’s liberty of contract is restricted 
to a simple choice of unqualified acceptance of all the usual 
terms or of complete failure to obtain the ticket, goods or flat, 
as the case may be. Hence, it has been found necessary to impose 
safeguards for the protection of intending purchasers or lessees, 

.® Workmen's Compensation Acts, 1897 to 1925. 

3 It is significant that the traditional rivalry between Law and Equity for 
the most part ended in 1873 (Judicature Act). 

32 Salmond and Winfield, Law of Contracts (1927), p. 12. 

32 See also Holdsworth, H. E. L., III, p. 455: “. . . the growth in progres- 
sive societies of the complexity both of the state and of social, commercial and 


industrial relations has led to the growth of new varieties of status.’’ 
# See Prausnitz, Standardisation of Commercial Contracts (1937). 
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in the form of statutory and independent regulation of such 
matters as the conditions and rates of travel, forms and condi- 
tions of hire purchase agreements® and implied obligations on 
lessors of small flats or dwelling-houses to keep them in habitable 
condition. 

When in 1898 the late Professor A. V. Dicey delivered a course 
of lectures at Harvard upon the relation between law and public 
opinion in England during the nineteenth century, his unerring 
insight showed him that in consequence of the first English 
Workmen’s Compensation Act of the previous year, “The rights 
of workmen in regard to compensation for accidents have become - 
a matter not of contract, but of status.” But however true it 
is that obligations of the employer-workman relation are now 
very largely determined by the law, it is less certain that the ~ 
two parties to that relation can be said to have a full legal status. - 
They can voluntarily enter into and terminate their relationship, 
and on the duration of their agreement depends the life of their 
special status. A characteristic feature of true status is its 
legally imposed condition which cannot be got rid of at the mere 
will of the parties without the interposition of some agent of the 
State, administrative, legislative or judicial. As both employer 
and employed can of their own free will relinquish their special - 
< legal condition by ceasing to be employer or employed, that 

condition falls short of status in its usual sense, but is so different 
‘from a purely contractual relation in its approach to legal status ` 
as at least to merit the description of legal condition in the nature 
of a status. Towards the assimilation of that condition to a true - 
status the state of emergency created by Britain’s wars of 1914 - 
and 1939 has given a powerful impetus. The effect of the Muni- 
tion Factory Acts of 1915, 1916 and 1917 in prohibiting strikes 
and lockouts and substituting a system of public law for one of 
private contract was to create for both workmen and employers 
in the munitions industry a true legal status which adhered 
independently of the will and could not voluntarily be relin-. 
quished.2® This precedent has been followed in the present war 

. by a vast system of industrial, commercial and agricultural 

mobilisation and control through the administrative agencies of 
such Government Departments as the Ministry of Labour and 

National Service and the Ministry of Supply. An employer is _ 


34 Through the Railway Rates Tribunal. 

35 Hire Purchase Act, 1938. 

36 Housing Act, 1936, S. I. 

37 Dicey, Law and Public Opinion in England (2nd ed.), pp. 283-4. 
38 See Nachimson v. Nachimson (supra). 

3 See Vinogradoff, Selected Papers, II, pp. 237-8. - 
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forbidden to engage any coal miner or agricultural worker for 
any work other than that of the worker’s normal occupation, 
-and every such engagement must be made through the State 
medium of an ‘employment exchange.4° In both mediaeval and 
modern society, as Durkheim has shown, the division of labour 
has tended towards the formation of groups on a basis of status. 
The decentralization of governmental powers and the syndicalism 
urged by Duguitit as an effective means of social organisation 
present a parallel tendency in society to the division of labour in 
industry, but in neither case, it is submitted, does a true form of 
‘status arise. In time of war the status of aliens, friendly and 
hostile, swells in importance, and is complicated by the presence 
of large bodies of refugees from States with which this country is 
at war. But whether in times of war or in times of peace, the 
- State is more and more realising its function as a leader in social 
work rather than as a passive guardian of its subjects’ contractual 
rights. Freedom of contract is giving way in industry and agri- 
culture to social welfare, and the maintenance of a fairer standard 
of work and living.4? | 
A final instance of ‘this contemporary movement of groups 
from a contractual to a status basis is found in the remarkable 
growth of corporate organisation. In all progressive societies 
individuals have banded together for common undertakings, and 
the inconvenience of their collective contracting has led to a call 
‘for the legal personification of their group. The various Com- 
panies Acts of the past eighty years have sought to satisfy the 
needs of an increasingly industrial and commercial community 
for greater ease of incorporation and limited contractual liability. 
All legal persons have legal status and very little else, and this 
great movement towards incorporation is in a special sense a 
-movement from contract to status. But it should not be forgotten 
that, even in the absence of legal incorporation, a group of persons 
may enjoy a special status quite distinct from those of individual 
members. Pollock, for example, considered that the Trade 
Disputes Act of 1906 conferred “a new and unexampled status 
on combinations of both employers and workmen” in exempting 
such combinations from tortious liability. 
So far as the Common Law is concerned Maine’s celebrated 
dictum was far from true in 1861 when he published Ancient Law, 


0 S.R. & O., 1940, No. 877. 
# Droit Social, 43; see Allen, Law in the Making (2nd ed.), pp. 356-7. 

-- By a recent Order (June, 1940) the minimum rate of 48s. a week has been 
fixed as the wages of all male agricultural labourers. See also Vinogradoff, op. 
cit. 

48 Ancient Law, note L., P. 193. 
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and it is even less true to-day. The limitations which he placed 
upon his maxim rendered it much less of a brilliant generalisation 
than has been commonly realised, for his exclusion of status based 
upon agreement eliminated every personal legally imposed condi- 
tion which was based on some other ground than natural inca- 
pacity. The Common Law is, in various senses, a peculiar thing ; 
and a principle based upon the evolution of Roman family law 
is hardly likely to apply perfectly to a system based funda- 
mentally on the evolution of feudal land tenure. But the dictum ` 
can at least claim a half measure of validity. The movement of 
the Common Law to 1861 was away from status. So far as con- 
cerned the feudal basis of status, the movement lay towards 
estate; only with regard to the purely non-tenurial status, such 
as that of craftsman and apprentice, was there a true movement 
in the direction of contract, a movement of sweeping propor- 
tions in the lifetime of Sir Henry Maine. In true domestic status, 
the status depending upon relationship of blood or affinity, 
there was little tendency in the direction of contract. The most 
prominent movement has been towards legal equality of husband 
and wife: that, however, evidences no contractual tendency, 
but only an equalisation of legal status to bring personal legal 
condition into line with a realistic factual situation. The uncon- 
scious growth of concepts of natural law and fair dealing in the 
twentieth century severely reduces the validity of Maine’s maxim 
for our age. The movement towards the socialisation of the 
Common Law which has been noted is yet in its early stages. . 
Its manifestations will be more apparent and of infinitely wider 
scope in the years after the present war, just as the struggle of 
1914-1918 gave birth to vast and unforeseen social and legal 
changes. Every indication is of an increasing emphasis on status. 
Maine believed that the movement from status to contract was 
characteristic of progressive societies. The further movement 
from contract to status may characterise a social retrogression or ` 
a movement to a plane of legal progress higher than Maine con- 
ceived. The history and spirit of the Common Law give every 
assurance that the second possibility embodies the ‘future of our 
legal system. 

| R. H. GRAVESON. 
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ASPECTS OF THE LAW RELATING TO 
COMPANY DIVIDENDS 


HE development of the joint stock company with limited 
liability has enabled the small owner of capital to partici- 

pate in large scale business enterprises. With the demo- 
cratisation of investment increasing numbers of individuals 
depend, for part of their incomes, on dividends received from 
joint stock companies. A study of the law relating to company 
dividends, which may affect the magnitude of the incomes of a 
considerable section of the community, is therefore of some im- 
portance. Such a study is interesting, too, because in this field 
the law has had to contend with problems which are more 
directly within the province of another profession, accountancy, 
the rise of which is closely linked with the development of the 
company. 

The main problem in the law relating to company dividends 
is the establishment of satisfactory criteria for the determina- 
tion of the size of the dividend fund.1 It is the purpose of this 
paper to consider to what extent and in what manner the 
law has laid down the necessary criteria. Further, to indicate 
whether the criteria may be considered satisfactory or not, 
some of the consequences of the present state of the law will 
be considered. 

From the legal criteria it should be possible to decide, firstly 
which categories of a company’s receipts and which increases in 
the values of its possessions may be included in the calculation 
of the dividend fund. There should also be an indication of the 
categories of expenditure and declines in asset values which have 
to appear as subtracting items in the computation of the dividend 
fund. It is not intended to discuss the legal decisions on the 
first point in any detail. It is sufficient to point out that the 
decisions in Lubbock v. British Bank of South America® and 
Foster v. New Trinidad Lake Asphalie Co. make it clear that all 
the receipts of a company, other than those connected with the 
issue of its shares to its shareholders, may be included as positive 
items in the calculation of the dividend fund. The problem is 
accordingly simplified so that it is only necessary to ascertain 


1 “Dividend Fund,” as used here, does not refer to the actual stock of cash 
out of which dividends can be paid. It is used to indicate the maximum amount 
which, according to the legal criteria, may be paid out to shareholders as dividends, 
irrespective of whether there is sufficient cash or not. 

2 (1892), 2 Ch. 198. 

3 (1901), 1 Ch. 208. 
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the nature of the items which, in any period, have to be sub- 
tracted from the receipts of that period.1 


1. The Development of Dividend Rules 


Nowhere in the succession of Companies Acts can any direct 
reference to the nature of the dividend fund be found. The 
Legislature has thought it unnecessary or unwise to lay. down 
definite rules or even general principles for the computation of 
the fund. It has been left to the judges to settle the questions 
which were bound to arise. The judges, however, could not or 
were not disposed to devise rules without attempting to justify 
them by reference to the supposed intentions of the Legislature, 
on a matter on which it had never expressed its opinion. It was 
believed that the Legislature’s views on dividends could be 
divined from the tenor and general provisions of the Acts. And 
history has shown that a reading of the Acts could suggest 
different intentions on the part of the Legislature to different 
judges. i 

A single unifying idea runs through the decisions in dividend 
cases before the year 1889. This idea was premised on the view 
that the provisions of the Acts regarding the capital of a com- 
pany, and more especially its reduction, made it clear that the 
Legislature would have frowned upon any dividend payment 
which would have left the company with a sum of assets less, in 
value, than its nominal paid-up capital. It was argued that the 
paid-up capital of a company could be used only for the further- 
ance of the declared objects of the company, which did not 
include the return to the shareholders of the capital they had 
subscribed. Moreover, the statutory ban on the reduction of 
capital, except under the strict supervision of the Courts, was 
held to imply that it was not legal to reduce the capital by 
returning it to the shareholders, without safeguards, in the guise 
of dividends. The argument is clearly stated by Jessel, M.R., in 
In re Exchange Banking Company (Flitcroft’s case) :5 “A limited 
company by its memorandum of association declares that its 
capital is to be applied for the purposes of the business. It cannot 
reduce its capital except in the manner and with the safeguards 
provided by statute, and looking at the Act 40 & 41 Vict. c. 26, 
it clearly is against the intention of the Legislature that any 
portion ‘of the capital should be returned to the shareholders 
without the statutory conditions being complied with. A limited 


« The judgment in Ammonia Soda Company Ltd. v. Chamberlain (1918), 
x Ch. 266, suggests that some increases in the value of a company’s assets may be 
added to the current receipts. See below, p. 284. 

5 (1882), 21 Ch.D. 519 at p. 533- 
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company cannot in any other way make a return of capital, the 
sanction of the general meeting can give no validity to such a 
proceeding, and even the sanction of every shareholder cannot 
bring within the powers of the company an act which is not 
within its powers.” 

In formulating this doctrine the judges were primarily con- 
cerned with the protection of the creditors of a company. Con- 
tinuing his judgment, Jessel, M.R., said: “One reason is this— 
there is a statement that the capital shall be applied for the pur- 
poses of the business, and on the faith of the statement, which is 
. sometimes said to be an implied contract with creditors, people 
dealing with the company give it credit. The creditor has no 
debtor, but that impalpable thing the corporation, which has no 
property except the assets of the business. The creditor, there- 
fore, I may say, gives credit to that capital, gives credit to the 
company on the faith of the representation that the capital shall 
be applied only for the purposes of the business, and he has 
therefore a right to say that the corporation shall keep its capital 
and not return it to the shareholders.” 

The desire to see that the creditors’ security, the capital, was 
not frittered away by its repayment to the shareholders either as 
dividends or in any other way, excluded almost every other con- 
sideration. In In re Alexandra Palace Company® the Court would 
not be swayed by the contention that it was necessary to pay 
preference dividends out of capital in order to ensure the con- 
tinuation of the company’s undertaking. In Trevor v. Whitworth? 
(not a dividend case) the argument that the reduction of the 
company’s capital by the purchase of its own shares was legiti- 
mate, being a question of “domestic management and the object 
being to keep the company a family concern” was dismissed by 
Lord Herschell’s statement that even where “it was considered 
for some other reason desirable in the interest of the company 
to do so,” “the result to him (the creditor) is the same.” 

It appears, therefore, as if company directors in the period 
before 1889 were confronted by a rigid rule forbidding any divi- 
dend payment which would have reduced the remaining assets 
below the figure of the company’s nominal paid-up capital. In 
other words, the rule, strictly interpreted, meant that from cur- 
rent receipts (plus the accumulated dividend fund, if any) there 
had to be deducted every decrease in the value of the assets of the 
company. 

However, it would not be correct to suppose that the early 


® (1882), 21 Ch.D. 149. 
7 (1887), 12 App. Cas, 409. 
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` statement of the law was free from ambiguity, or that in practice 
it must have led to results which it may appear to indicate. The 
rule that paid-up capital has to be maintained intact may be 
interpreted to mean that the company’s assets, if sold for cash, 
should realize an amount at least equal to its paid-up capital. 
Or it may mean that the value of the assets to the continuing 
enterprise should be at least equal to its paid-up capital. 
“Value” is a word of many meanings, and there is no hint in the 
series of decisions as to which “value” of the assets had to be 
maintained intact. The difficulty was apparently overcome by 
accepting the accountant’s conception of valuation,’ which already 
in this early period was markedly different from any layman’s 
idea of valuation. Thus the “value” of assets such as plant and 
machinery, land and buildings was taken to mean their cost to 
the company; fluctuations in the market values of these assets 
were ignored, though it was customary to deduct from the cost 
a fraction purporting to measure the depreciation of the assets 
through wear and tear and the passage of time.? The accounting 
“value” of an asset could exceed or fall short of its market value, 
or the price which a continuing enterprise would have paid for 
it. Moreover it was common to include expenditure on pre- 
liminary formation expenses as a valuable asset. The reason for 
this practice, according to Pixley, was that “‘it would be unfair 
towards the business of the first year to charge the whole amount 
against its Revenue Account,” or in other words, that to treat 
the whole amount as a deduction from gross receipts may have 
left nothing for dividends in the first few years. By attaching a 
specialised meaning to the “value” of a company’s assets some 
of what were regarded as undesirable consequences of a strict 
interpretation of the legal doctrine were avoided. The acceptance 
of accounting valuation conventions may explain why accountants 
- were satisfied!) with a rule which, on the face of it, was opposed 
to some of the basic practices of accounting. 

Any rule which makes the payment of dividends contingent 
upon the maintenance of the remaining assets above a certain 
level (in this case the nominal paid-up capital) has the disadvan- 
tage that the “values” of some assets are never anything more 
than estimates which subsequent events may falsify. Thus in 


8 See for example In ve County Marine Insurance Company, 6 Ch. App. 104 
1870). 
° See F. W. Pixley’s Auditors: their Duties and Responsibilities, first edition 
1891, and Dicksee’s Auditing, first edition 1892, for a description of account- 
ing practice. It should be noted that in these respects accounting has not 
changed, 

10 Op. cit., p. 120. | 

u See, for example, Editorial in the Accountant, 1887, P. 474. 
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In re Mercantile Trading Company (Stringer’s case)™ the decision 
- hinged upon whether it was proper for a company to have paid 
dividends on the faith that a debt incurred by the Confederate 
Government during the American Civil War was valuable. Events 
proved that the debt was worthless; but the Court held that 
any estimate made in good faith was in order, and pointed out 
that almost every balance sheet contained estimates. 
` For these reasons, the creditors’ safeguard that the paid-up 
capital was represented by equivalent assets, may in certain cases 
have been insubstantial. Moreover, the “capital maintenance” 
rule was never thoroughly tested in any of its possible points of 
weakness, There was no clear-cut case before the Courts where a 
dividend was paid out of the excess of current receipts and cur- 
rent payments, despite a decline in the value of the company’s 
assets.. The matter was brought to a head in the case of Lee v. 
Neuchatel Asphalte Co.“ which marked the end of the early 
doctrine and paved the way for the development of a fresh 
approach. 
In this case the plaintiff's counsel contended that, in declaring 
a dividend, the company could not ignore the decline in the value 
of its principal asset, even though the articles of association 
apparently permitted it. In the Lower Court, Stirling, J., accepted 
the evidence for the defendant company that the value of the 
asset had in fact increased. He merely re-affirmed the earlier 
series of decisions, and did not dispute the contentions of the 
plaintiff’s counsel. It was in the Court of Appeal that Lindley, 
L.J., sowed the seeds of the new doctrine, after Cotton, L.J., had 
delivered a somewhat confused judgment. It is important to 
note that the Court of Appeal’s pronouncements were made on 
the hypothesis of a decline in the value of the asset. 
| Lindley based his views on the indisputable fact that the 
Companies Acts contain no direct reference to the payment of 
dividends. “There is nothing at all in the Acts about how divi- 
dends are to be paid, nor how profits are to be reckoned.” Again, 
“The Companies Acts do not require the capital to be made up if 
lost.” “If it is said that such a course involves payment of 
dividends out of capital, the answer is that the Act nowhere 
forbids such a payment as is here supposed.” Whereas the 
judges previously had construed the Legislature’s silence to mean 
that its intention was clear from the Acts as a whole, and that 
therefore a specific ruling was unnecessary, Lindley interpreted 


13 4 Ch. App. 475 (1869). . 

18 Davison v. Gillies (1880), 16 Ch.D. 347n, is a case in point, but it was 
decided according to the special articles, and not according to the general law. 

14 (1889), 41 Ch.D. 1. 
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its silence as a conscious desire on its part not to impose its opinion 
concerning a technical business problem on company manage- 
ments. Regarding the calculation of profits he said: “All that 
is left, and very judiciously and properly left, to the commercial 
world. It is not a subject for an Act of Parliament to say how 
accounts are to be kept; what is to be put into a capital account, 
what into-an income account, is left to men of business.” Business 
_men were to be the judges on business matters. In the particular 
case before the Court, business men, the directors, had thought 
it fit to pay the dividend, and as there was no suggestion of bad 
faith, it was not for the Court to interfere. 

In addition to the desire to leave technical business matters 
to business men, Lindley wished to avoid any ruling which could 
fetter the “legitimate” activities of companies. The appellant’s 
argument that capital should be maintained at all costs was dis- 
missed because, if adopted, it would “in my judgment, paralyze 
the trade of the country.” He also stated: “It appears to me 


that the proposition that it is ultra vires to pay dividends out of . 


capital is very apt to mislead, and must not be understood in 
such a way as to prohibit honest trading.” If the validity of the 
proposition were granted “you find yourself landed in conse- 
quences which the common sense of mankind would shrink from 
accepting.” 

The Appeal judges did not formulate any new theory of divi- 
dends; but by their approval of the practice of ignoring declines 
in the value of a company’s property they destroyed the existing 
“capital maintenance” theory of the dividend fund in one fell 
stroke. By condoning this accounting practice, by dismissing 
the previous interpretation of the Companies Acts, and by 
leaving accounting matters to business men, the stage was set 
for the promulgation of new criteria for judging the legality of 
dividend payments. 

One may expect that accountants would have welcomed the 
decision, leaving business matters to business men; because 
accountants, as a profession, represent a very responsible sec- . 
tion of business opinion, especially on matters of accounts. But 
the decision met with a storm of disapproval from accountants, 
despite the opinion of the law journals that the decision was in 
accordance with the “principles of business.” An editorial in 
The Accountant declared that “the principles it lays down are 
simply startling and as they are directly applicable to all colliery 
and other mining concerns, the danger to be apprehended from . 


15 See Law Quarterly Review, Vol. V (1889), p. 221, and Law Journal, 1889, 
P- 353. 
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. their general adoption is neither fanciful nor small.” $ The 
same journal later denounced the judgment as “the most mis- 
chievous which has ever been given in relation to company 
-matters,” and as being “entirely against the almost universal 

` practice of accountants.” In his efforts to free business men 
from the “‘strait-waistcoat of a legal formula,’® Lindley had 
sanctioned practices frowned upon by specialists in company 

`. accounting. 
However, the decision was not entirely as straightforward as 
contemporary opinion had interpreted it. In the Lee case the 

„asset in question was of a particular kind—a so-called wasting 

~ asset. Also, there was no evidence that the wasting asset had 
decreased in value, though the Appeal judges argued on the 

. assumption of a loss in value. Some of the doubts were removed 
by the 1892 case of Bolton v. Natal Land and Colonization Co.¥® 
where the decline in the value of the asset, land, was held to be 
irrelevant for the calculation of the dividend fund. But as land 
“itself is an asset in a class of its own, the law was not yet clear. 

The case of Verner v. General and Commercial Investment 

- Trust? established the new doctrine more firmly than ever. 
Here the company, an investment trust, in one year had receipts 
in excess of its current payments. But this “profit” was com- 

- pletely overshadowed by a slump in the value of the company’s 
‘assets, the securities in its portfolio. The payment of a dividend 
‘in such circumstances was contested: 

In the lower Court, Stirling, J., pointed out the radical 

- alteration in the law occasioned by the Lee decision. He cor- 

_ rectly showed that his decision in the particular case would 
< depend upon whether the earlier doctrine or the Lee doctrine 

_ were operative. Being bound by the decision of the Court of 
Appeal, he had to sanction the dividend payment, though he made 

‘the proviso that his decision may have been different had the 

: company been “an ordinary trading company.” 

In the Court of Appeal, Lindley, L.J., approved of Stirling’s 
decision. He shunned any “hard and fast rule which would 

_ prevent a flourishing company, either not in debt or well able to 
pay its debts, from paying dividends so long as its capital sunk 
in creating the business was not represented by assets, which 
would, if sold, reproduce in money the capital sunk.” He 
reiterated the arguments of his judgment in the Lee case, and 

16 Accountant, 1880, P- 89 E 
a Accountant, 1889, Weekly Notes,” p. 149. 
18 Law Quarterly Review, Vol. V, p. 221. 


19 (1892), 2 Ch. 124. 
20 (1894), 2 Ch. 239. 
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made a statement of the new rule (which we shall call the Lee 
rule), which was to become the classic and always-quoted pro- 
nouncement of the doctrine: ‘Perhaps the shortest way of 
expressing the distinction which I am endeavouring to explain 
is to say that fixed capital may be sunk and lost, and yet that 
the excess of current receipts over current payments may be 
divided, but that floating or circulating capital must be kept up, 
as otherwise it will enter into and form part of such excess, in 
which case to divide such excess without deducting the capital 
which forms part of it will be contrary to law.” The rule envisaged 
the division of assets into two classes: fixed assets, which are 
permanently retained by the company and not intended for 
re-sale; and floating or circulating assets, which the company 
does not intend retaining for any length of time, but which have 
a short life-cycle of acquisition, disposal (or conversion and 
disposal), and replacement. Declines in the value of the former, 
as wèll as expenditure on their acquisition need not be deducted 
from current receipts when calculating the dividend fund. But 
any devaluation of the latter, or any expenditure made on their 
purchase have to be treated as diminishing items. 

The Accountant’s comment on the judgment was that the 
Court’s rulings “are indeed fearful and wonderful; but there 
is—and has often been—a wide distinction between the author- 
ized interpretation of statutes and the principles of sound 
accounting.” ?! 

The bottom had been knocked out of the creditors’ safeguard 
contained in the earlier version of the law. It was sufficient if 
the creditors’ claims could be met; there was no need to have 
assets equal to the amount of the nominal paid-up capital. As 
regards creditor protection the new rule created an anomalous 
position. An investment company which was in a poor way as 
a result of serious security value depreciation, but which never- 
theless had received large dividends from a few of its investments, 
could further jeopardize the creditors’ position by payińg a divi- 
dend; while a sound investment company which had suffered 
little or no capital depreciation, but which had not received 
sufficient dividends to cover its working expenses as well as a 
dividend distribution, was prevented from paying its shareholders 
a penny. 

Any doubt as to the scope and meaning of the Lee rule was 
dispelled by In re Kingston Cotton Mills Co., No. 2.42 Here 

‘Vaughan Williams, J., held that, in accordance with the Court of 


21 Accountant, 1894, p. 176. 
23 (1896), 1 Ch. 331. 
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Appeal decisions, the depreciation in the value of the fixed capital 
(mill property) could be ignored in the declaration of a dividend. 
In 1899 a new problem appeared before the Courts:# in 
calculating the dividend fund for any particular period, is it 
necessary to subtract the losses of previous periods? The pre- 
ceding cases had laid down that losses of fixed capital could be 
ignored altogether, unless the particular articles of association 
stipulated otherwise. But suppose the loss in a previous period 
represented a deficiency of that period’s receipts as against the 
expenditure on circulating capital? 
In In re National Bank of Wales, Lid.” the facts appertaining 
to the disputed dividend payments were that dividends had been 
paid out of the current net receipts while losses on account of 
bank advances made to impecunious clients in previous years 
were ignored. The reasoning behind Wright’s, J., judgment is 
obscure, but apparently the view was taken that the losses were 
losses of circulating capital which had to be made good before 
- dividend payments could be resumed. The Court of Appeal 
where Lindley, then Master of the Rolls, read the judgment of 
the Court, reversed the decision. The Court was unwilling to 
_countenance any ruling `likely to fetter “men of business.” “It 
may be safely said that what losses can be properly charged to 
` capital, and what to income, is a matter for business men to 
determine, and it is often a matter on which the opinions of 
honest and competent men will differ.” ‘There is no hard and 
fast legal rule.” It seems as if the Court wished in this way to 
.escape from the consequences of its previous rulings that losses 
of circulating capital had to be taken into account. 

This decision which, in effect, permitted the results of any 
period’s trading to be considered in isolation without reference 
to the company’s previous fortunes, did not find favour among 
all accountants. One of the foremost members of the profession, 
‘Sidney Dawson, wrote: “The leading cases . . . since 1899... . 
suggest that questions which presumably were very properly and 
judiciously left to the commercial world and shareholders to 
settle-—-questions which were being settled and the results codified 
by a consensus of opinion—have been reduced to a financial 
‘go-as-you-please’—with an undecipherable minimum of prin- 
ciple—by the quinquennial decisions of the Court of Appeal.” 
Apparently the only restriction, if it may be considered as such, 
on the payment of dividends was that the receipts in any period 


23 But see footnote 47 below. 
% (1899), 2 Ch. 629. 
25 Accountant, 1899, p. 892. 
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had to exceed the expenditure during that period on circulating .. 
capital. 

The National Bank case was taken to the House of Lords.?8 
As all the parties concerned acquitted the respondent of all 
“moral obliquity,” the discussions on dividend questions were 
- regarded as irrelevant for the decision. The sole reason why the 
problem of dividends received any consideration at all, was that 
the Lord Chancellor wished to dissociate himself from some of 
the earlier judicial pronouncements on the subject. He doubted ` 
“whether such questions can ever be treated in the abstract at 
all,” and he foresaw that in any particular case ‘‘many matters 
will have to be considered by men of business, which are not 
altogether familiar to a Court of Law.” He was impressed by the 
fact that rigid rules may prove to be a great inconvenience to 
companies. ‘‘People put their money into a trading company to 
give them an income, and the sudden stoppage of all dividends 
would send down the value of their shares to zero and possibly 
involve its ruin.” ,Lord Macnaghten was even more emphatic 
in his denunciation of definite rules: “I do not think it is desirable 
for any tribunal to do what Parliament has abstained from doing, 
i.e. to formulate rules for the guidance and embarrassment of 
business men in the conduct of business affairs.” 

‘It is not easy to appraise the net effect of the dividend dis- 
cussion (one cannot call it a decision) in the House of Lords. It 
is not clear whether it was intended as a repudiation of Lindley’s 
“fixed capital, circulating capital” formula; or whether it was 
no more than a deprecation of that formula on the grounds that 
any rule, even if as innocuous as that one, was undesirable. The 
discussion is still further confused by Lord Davey’s contribution. 
Accepting, in the main, the Lee rule, he disagreed with the decision 
of the Court of Appeal because in it “‘the learned judge appears 
to me to have departed” from his (Lindley’s) earlier statement 
of the law. However, though it did little to clarify the main 
problems, the House of Lords’ deliberations confirmed the 
dominant trend in the decisions since the Lee case. The principle, 
which was first enunciated in that case, that business matters 
are the province of business men, was re-affirmed in the-strongest 
terms by the highest tribunal. In the future the well-worn phrase 
that “capital must be kept up” could be countered by citing not 
only the Court of Appeal decisions, but also the statements of 
the noble Lords. 

Accountants, business men and lawyers, who probably expected 
a more positive statement from the House of Lords, must have 


% Reported as Dovey v. Cory, 1901, A.C. 477. 
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- been disappointed at the meagreness of the “decision.” Never- 


theless, some of the fears of accountants were allayed. The 
Accountant wrote: “Still, the ground has been greatly cleared by 
the removal of what all our readers must have felt to be an 
entirely incorrect general statement with regard to the matter, 
and it is now apparent that any case that may hereafter come 
before the Courts will be decided on exactly the same lines as 
those which ordinary business men would adopt in dealing with 
the same question’? Apparently it was believed that the Lee 
rule, which to them was unpalatable, was to be superseded by 
an arrangement where responsible business opinion, presumably 
accounting opinion, would be called in, in every case, as arbiter. 

Bond v. Barrow Haematite Steel Co. was the first case to be 
decided after the House of Lords’ discussions. In this case a divi- 
dend payment was urged by a preference shareholder on the ground 
that.the losses arising out of the flooding of mines and miners’ 
cottages could be ignored in the calculation of the dividend fund. 
The defence was that these losses had to be taken into account. 

Following the lines suggested by. Dovey v. Cory, Farwell, J., 
correctly stated that “the real question for determination, 
therefore, is whether there are profits available for distribution, 
and this is to be answered according to the circumstances of each 
particular case, the nature of the company, and the evidence of 
competent witnesses.” The defendant Company called witnesses, 
including the eminent accountant, Pixley, who expressed the 
opinion that the losses could not be ignored, but had to be 
deducted from the company’s earnings. On the evidence, it is 
clear, that the judge’s decision that-there were no divisible funds, 
was in accordance with the view favoured by the Lords, and 
approved by the Accountant in the previous year. 

However, Farwell was apparently not wholly satisfied with 
this argument, and in his judgment he declared that his opinion 


_coincided with that of the experts “inasmuch as I think that the 


money invested in these items (mines, etc.) is properly regarded 
in this company as circulating capital.” He therefore came to 
the same conclusion whether he followed the House of Lords, or 
whether he followed the Court of Appeal’s Lee rule. His judg- 
ment has been criticised by many authorities, including the 
contemporary Accountant*® on the ground that the losses were 
losses of fixed capital, and not of circulating capital. Leaving 


237 Accountant, 1901, p. 876. 

28 (1902), 1 Ch. 239. 

2 See Accountant, 1902, p. 153; Scrutton, L.J., in Chamberlain v. Ammonia 
Soda Co. (1918), 1 Ch. 266; Halsbury: Laws of England, second edition, 1932, 
P. 392n. 
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aside the interesting problem in definition raised by the facts of 
the case, it is plain that the learned judge, as well as accounting 
opinion, was still thinking in terms of the Lee rule, and that the 
evidence of competent business and accounting witnesses was not 
necessarily the deciding factor. The House of Lords’ warning 
not to treat the question in the abstract had been forgotten. 
Moreover, the Accountant's denunciation of the decision because 
“the requirement that ‘circulating capital must be kept up’ 
would be impracticable if extended so as to require every mining 
company to show value for all the money that it had ever spent 
upon acquiring and developing its property” suggests that the 
line of decisions since 1889 did not perhaps diverge so greatly 
from the practices of responsible accountants as some of their 
criticisms may lead one to believe. 

The most recent case where important aspects of the law have 
been discussed is Ammonia Soda Company v. Chamberlain®? .In 
the first years of its existence the company had suffered trading 
losses, but eventually its operations showed successful results. 
The early losses had been offset in the accounts by writing-up 
the value of the company’s property, as ascertained by a valua- 
tion which, it was held, was made in good faith. Dividends were 
paid and disputed. The case turned upon whether it was proper 
. to include the unrealized increase in the value of the property 
in the computation of the divisible profits. If this were held to 
be improper, the dividend distribution would nevertheless be in 
order if it were held that it was unnecessary to deduct prior 
losses from current trading profits. 

On the first point, an eminent accountant, Sir Woodburn 
Kirby, gave evidence that “it was contrary to all principles of 
commercial accountancy to write up the value of a fixed asset 
and apply the surplus so obtained to meet a deficit on trading.” 
Peterson, J., refused to accept this view. “If an agricultural 
company has land under which valuable coal reserves are dis- 
covered, it is difficult to see why it should not be allowed to show 
in its balance sheet the increased value of its lands.” He also 
indicated the peculiar consequence of accepting the accounting 
point of view. The company could not pay dividends. But 
neither could it have a capital reduction scheme sanctioned, 
because its nominal capital was in fact represented by equivalent 
assets. Once again a matter which, according to the House of 
Lords, should have been left to business men, was settled by the 
Court in opposition to the views of some acknowledged experts 
who gave evidence. ` 

30 (1918), 1 Ch. 266. 
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On the second point, the learned judge stated that: ‘‘ Where 
a company has made losses in past years and then makes a profit 
out of which it pays a dividend . . . such a dividend is not 
paid out of paid-up capital. If it were, the paid-up capital would 
be still further reduced by the payment. In fact the assets repre- 
senting the paid-up capital remain the same or of the same value 
as before the payment of the dividend.”*! This ingenious argu- 
ment, which places the results of each period’s trading into water- 
tight compartments, virtually means that any item of loss is 
irrelevant to the size of the dividend fund except in the period 
in which it is incurred. The corresponding rule that profits may 
not be carried forward from one period to another could be sup- 
ported by an argument analogous to that of Peterson, J.; but 
it would scarcely be to the taste of men of business or 
accountants. 

The Court of Appeal was in full agreement with the ruling of 
the lower court, approving and extending the earlier decisions. 
In addition, Scrutton, L.J., reverted to the Lee rule in unam- 
biguous terms. He respectfully brushed aside the objections of 
the Lords against that rule by saying that “one requires a much 
clearer expression from the House of Lords” “before one can 
treat a decision of the Court of Appeal as over-ruled.” . 

Even accounting opinion had at last approved of a legal 
decision, partly because of its undoubted lucidity (as compared 
with its predecessors) and partly because it “is likely to be con- 
venient in practice.” “It would often be a very great convenience 
if directors felt fully justified in declaring dividends out of profits 
earned as soon as a company has really ‘turned the corner,’ and 
begun to make profits, instead of feeling compelled in the first 

-instance to apply all profits made towards the making up of 
past losses.”32 It is interesting to compare this comment with 
that which was provoked by a similar decision in 1899.3 


2. The Present State of the Law 


Commentators on the law of dividends are unwilling to hazard 
any generalisations about the present state of the law. The above 
survey of the leading cases indicates why this reticence is neces- 
sary. Nevertheless, it is possible to state some general con- 
clusions. In the first place, the doctrine of the earlier period 
before 1889 which, in substance, stated that no dividend payment 


31 “Before the payment of the dividend”’ presumably means at the beginning 
of the period in which the trading “profits” were earned. 

33 Accountant, Vol. 57, p. 418. 

83 Supra, p. 11. 
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could be made unless the remaining assets (valued according to 
accepted conventions) were at least equal to the nominal capital, 
is no longer operative. It.has been replaced by rules and prin- 
ciples giving to company directors the maximum of freedom in’ 
the declaration and payment of dividends. The emphasis has 
swung from creditor-protection to non-interference. A partial 
explanation of this radical change may be that with the develop- 
ment of other aspects of the company law, the necessity of 
protecting creditors by restricting the payment of dividends 
became less urgent. The “liberal” trend in mercantile law, 
finding expression in the acceptance by the Courts of the business 
man’s view of what the law ought to be, may be another reason 
for the relaxation of dividend restrictions. 

The curious position has been reached that, though the Courts `` 
do not wish to formulate any rules, but more particularly restric- 
tive rules, for the “guidance and embarrassment” of business 
men, yet they have in fact enunciated abstract, though widely 
permissive, rules. These rules have, at times, been resented by 
responsible sections of business opinion precisely because they 
have been regarded as too liberal. The business man’s wish, that 
he should say what the law ought to be, has, in theory, been . 
granted since 1889 and sanctioned by the House of Lords, but 
has seldom been strictly applied to any important dividend case. 
The explanation is not far to seek. There is no real unanimity of 
business and accounting opinion on matters of dividend payments 
and accounting. And as every dividend payment is sanctioned’ 
. by the company’s board of directors, which, by hypothesis, con- 
sists of men of business, obviously every dividend, unless its 
payment is prompted by some dishonest motive, can be regarded ` 
as proper from a business point of view.% Other business men 
may disagree with the propriety of the payment; but it has not 
been possible to range the opinions of business men in order of 
expertness. In Ammonia Soda.Company v. Chamberlain this 
difficulty is patent. Eminent accountant witnesses condemned a 
certain practice. But as Peterson, J., noted: “Most if not all of 
the shareholders who attended that meeting were commercial ` 
men and they unanimously approved of the proposal”; and 


% The early principle is still invoked in certain circumstances. Where there 
are no profits (in the business man’s sense), no dividend will be held to be valid, 
owing to the obvious encroachment on the paid-up capital. In In ve Walters’ 
Deed of Guarantee (1933), 1 Ch. 321, the principles in Trevor v. Whitworth were 
quoted as preventing any payment to a shareholder, even where guaranteed, 
where there are no “ profits.’’ 

35 See R. S. T. Chorley: “Liberal Trends in Present-day Commercial Law,” 
in Modern Law Review, Vol. III, p. 272 (1940). 

38 See the comment on the Bond case in Juvidical- Review, Vol. XIV: ‘The 
director’s discretion is evidently to be the ultimate court of appeal.”’ 
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“admittedly experienced Chartered Accountants certified the 
balance. sheet . . . without suggesting any doubts as to the 
correctness of the course which had been pursued.” Faced with 
similar conflicts of opinion, the Courts have had to decide for 
themselves in some way. They have not unnaturally preferred 
to adhere to the rules and decisions of the Court of Appeal made 
before the House of Lords passed its strictures upon the use of 
abstract rules and arguments; because, if the Lords’ warning had 
been followed strictly, the Courts in many cases would have had 
to choose between the diametrically opposed opinions of indi- 
‘viduals equally qualified to be called ‘men of business.” 

The wide degree of latitude permitted by the Courts is con- 
tained in the rules that (i) fixed capital, if lost, need not be 
“made up” or “replaced” ; (ii) prior losses, even if of circulating 
capital, need not be “replaced”; and (iii) unrealised increases 
in the value of fixed assets may, in some cases, be included in the 

- calculation of the dividend fund. Moreover, there is the general 
principle that business men must decide what goes into the 
_capital account and what into the income account. Whether these 
permissive rules are operative in any particular case will depend 
upon the company’s articles of association, which may lay down 
more stringent requirements. 
` There is much uncertainty both as to the scope of these rules, 
- and their practical application. The latter arises partly because 
some of the rules are based upon distinctions which are not 
clear-cut and have no real logical basis. For instance, what is 
fixed capital and what is circulating capital? Commonly the 
distinction is said to depend upon the motives which prompt 
their acquisition. In practice the distinction is made to turn 
upon the length of time the asset is normally held in the posses- 
sion of the company oy upon whether the asset is a raw material 
(or item of stock-in-trade) or a piece of equipment. The border- 
line cases prove the arbitrariness of the distinction. Thus the 
mining property of a smelting company is a circulating asset 
if regarded as a source of raw material. It is a fixed asset if the 
“length of time” criterion is applied. This confusion explains 
why in the Bond case the judge held the mine to be a circulating 
asset, and eighteen years later another judge considered it to be 
a fixed asset; while one accountant supported the former judge, 
and the leading accounting journal criticised his decision. 

More important is the fact that some of the guiding principles 
are contradictory in their practical application. According to the 
rule that fixed capital may be sunk and lost, the normal deprecia- 
tion of plant and machinery may be ignored. This view apparently 


288 MODERN LAW REVIEW April, 1941 


influenced the decision in the Kingston Cotton Mills case On 
the other hand the majority of responsible business men and all 
accountants would certainly insist that normal (wear and tear) 
depreciation must be deducted when calculating divisible profits. 
One therefore cannot give a definite answer to the question 
whether the law requires a deduction for the depreciation of 
plant and machinery. The tenor of the legal decisions, as opposed 
to the implications of some of the dicta, would suggest that de- 
preciation may be ignored. Indeed, this was the view of one of 
the leading accounting writers, the late Lawrence Dicksee: “‘It 
would appear doubtful as to whether the law compels any com- 
pany to make provision for Depreciation, before declaring divi- 
dends out of its earnings.”"#? 

In practice in the majority of cases the calculation of the 
dividend fund is made according to the rules of accounting. The 
uncertainty of the law has been responsible for this in part. But 
the main reason is that the calculation is part and parcel of the 
accounting system, and becomes embodied in the profit and loss 
account and balance sheet which have to be certified by accoun- 
tants. The rules of accounting are less generous than the per- 
missive rules of the legal decisions. Very few accountants would 
readily agree to the neglect of provisions for depreciation and few 
would utilise the unrealised accretion in the value of assets to 
offset losses. But the accounting rules themselves are neither 
clear-cut nor definite nor easy of application. The logically unten- 
able distinction between fixed and circulating capital forms the . 
basis of accounting practice, just as it is the foundation of some 
of the legal rules. Also, there are no definite criteria determining 
how much should be charged as depreciation; or how much 
should be set aside as contingency reserves; or how the so-called 
intangible assets, for example preliminary expenses, should be 
treated. Over-riding all these uncertainties is the fact that the 
more or less general adoption of the secret reserve technique 
vitiates any attempt at a greater degree of precision in the 
measurement of what accountants regard as the dividend fund. 
Even though accountants may have definite views on the size 
of the fund in any particular case, the legitimate use of secret 
reserves means that when the accounts are published the magni- 
tude may appear to be vastly different from what may have been 
considered to be that of the real fund. 


87 Supra, p. I0. 

38 The business man’s view of depreciation has been accepted in some cases, 
none of which dealt with the payment of dividends: Glasier v. Rolls, 42 Ch. 436 
(1889); Re Crabtree; Thomas v. Crabtree, 106 L.T. 49 (1912). 

æ Auditing, 14th edition, 1928, p. 271. 
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` 8. Some Consequences of the Law 


Some aspects of the consequences of the present uncertain 
state of the law will now be sketched. It will be necessary in some 
,cases to separate the effects of the legal rules from those of the 
accounting rules employed in practice; though in many cases 
they may coincide. 

The Companies Acts of 1867 and 1877 were designed to enable 
a company to write off losses of capital, which precluded the 
payment of dividends under the earlier capital maintenance rules, 
and resume dividend payments on the reduced capital. Appar- 
ently the dangers to creditors and others were realised and 
adequate safeguards were provided. The sanction of the Courts 
~ was necessary. The present dividend law renders nugatory the 
special provisions of the statutes. Dividends may be paid even 
_ where some portion of the capital is lost. The practical effect of 
‘the. Lee case is illustrated by a report from Lee, the plaintiff 
-in that case. He tells how two companies which were in the pro- 
. cess of making use of the special legal machinery to reduce their 
` - capitals, promptly abandoned their capital reduction schemes when 
the Court of Appeal’s decision was published.4° To-day in many 
cases the special provisions of the statute are resorted to only 
to enable a company to hold itself out as being more prosperous 
- than it really is. By reducing the nominal capital, the same divi- 
. dend represents a greater percentage of the capital than otherwise ; 
and the unsophisticated shareholder may be hoodwinked. 

The law has left company managements with freedom to do 
- almost exactly what they choose. As the maintenance of an 
harmonious relationship between shareholders and management 
depends so largely on the regular payment of dividends, the law’s 
„concession is of great value. The sole danger to management lies 
in the vagueness of the law. This, and the severe penalties which: 
may follow the Court’s veto of a dividend payment, may deter 
the management from declaring a dividend in borderline cases. 
According to Professor Bonbright in the United States, where the 
‘ law is as uncertain as in England, “few topics are so frequently 


`. a matter for consultation between corporations and their counsel. 


Rarely are the attorneys able to give a definite opinion.” 

The rejection of the capital maintenance concept of divi- 
‘dends has meant a substantial reduction in the creditors’ safe- 
guards. The old safeguard of capital maintenance may have 
been necessary when company law was in its rudimentary stages. 
- It was probably to some extent based on the view that one could 
+ © Letter in the Accountant, 1889, p. 

41 Bonbright: The Valuation of ben Vol. II, p. 972. 
© 44 
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not judge the wealth of an impersonal corporation, and that 
therefore it was necessary to ensure that every company had a 
certain irreducible minimum of resources (unless lost), upon which 
creditors could advance their credit. To-day with the compulsory 
publication of accounts and the public registration of a com= ` 
pany’s debenture and other obligations, it is not unlikely that 
a creditor knows more about a company’s credit standing than 
that of a private trader. To-day the creditor, on the whole, has 
little cause for complaint. The legal decisions since 1889 specific- 
ally require that in doubtful cases where creditors’ interests are - 
involved, the dividend payment should not leave the company . 
with insufficient funds to meet its obligations. The creditor is 
further protected by the fact that a payment, which, to the 
knowledge of the management, would precipitate the company’s 
insolvency, is illegal, and the responsible directors are subject, to ` 
severe penalties. 

The informed shareholder could advance a number of criti- 
cisms against the present dividend law. In the first place, the 
law’s (uncertain) definition of the dividend fund is probably 
materially different from the ordinary layman’s conception of 
that fund. The shareholder almost certainly imagines that divi- < 
dends are paid only out of “profits.” Indeed, the learned judges 
in their decisions repeatedly state that every dividend presupposes. 
a “profit.” The particular company’s articles of association : 
probably follow the Companies Acts’ Table A in declaring that, 
“No dividend shall be paid otherwise than out of profits.” The 
company’s annual accounts will stress a figure called “Profit for . . 
the year.” Everyone appears to be agreed that dividends are | 
paid out of “profits.” But there is no agreement as to the meaning 
of that term. The layman very likely regards “profits” as an ` 
accretion to the original investment, so that its removal would 
leave a balance of assets equal in value to the original amount 
of the investment. In other words, “profits” imply that capital 
-has been maintained intact. And as has been shown, neither the 
law nor the rules of accounting requires capital to be maintained 
intact before a profit is said to arise. In so far as dividends may 
be paid other than out of “profits” (in the layman’s sense), some . 
dividends payments may be tantamount to acts of misrepre- : 
sentation. It is unfortunate that the Courts and accountants 
have made use of terms such as “capital” and “profits,” which’ 
have acquired specialised meanings in their special contexts.” 


& In an interesting judgment in In re Spanish Prospecting Co., Ltd. (1911), : 
1 Ch. 93, Fletcher Moulton, L.J., stressed the fact that “the strict meaning of 
the word ‘profits’ is rarely observed in drawing up the accounts of firms and 
companies.’’ 
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The confusion of dividends with “ profits’? may, of course, 
lead the shareholders to erroneous conclusions about the pros- 
perity and success of their company and the ability of its direc- 
torate. It may also lead to serious miscalculations on the part 
of a shareholder’s spending habits. Regarding dividends as a 
surplus over and above the invested capital, he may treat it as 
spendable income. The shareholder may consider the dividend 
as: the recurrent crop of fruit which may safely be consumed 
without encroaching on the original investment, the tree. In 
‘fact, the law allows the fruit to be described in terms suggesting 
recurrent income, even where it is known that the tree is steadily 
withering away; so that ultimately there may be neither fruit 
` nor tree. When that sad state of affairs occurs, the shareholder 
will learn, too late, that the law’s “profits” are not necessarily 
his “ profits.” 

The fact that the law is vague and that the practical calcula- 
tion of the dividend fund is made according to the narrower 
accounting rules, means that the shareholder never knows the 
maximum amount which may be withdrawn from the company 
` as dividends. .The use of the secret reserve technique, which 

allows the amount of the fund, as published, to be varied within 
-wide limits, aggravates the situation The shareholder never knows 
‘how much is being automatically reinvested by the decision not 
- to pay higher dividends. He cannot, therefore, judge the wisdom 
. or otherwise of the directors’ dividend policy. While it would be 
incorrect to assume that the customary conservative dividend 
policy is always unwise, it would be equally incorrect to assume 
that reinvestment policies are always designed to maximise the 
income, present and future, of the shareholders. The directors 
- or management may be more interested in the long life and con- 
- stant expansion of the company“ than in obtaining the highest 
returns for the investors. Moreover, even where the ploughing 
back of earnings is the most profitable investment available, the 
majority of the shareholders may not want to save the proceeds 
‘of their original outlay at all, but to spend it. Indeed, many 


‘6 See, for instance, Coase, Edwards, and Fowler: The Iron and Steel Industry, 
1926-1935, London and Cambridge Economic Service Special Memorandum, 
No. 49, p. 18 

Reinvestment in the company has always the great advantage that the cost 
of selecting and making the investment is avoided. The risk is usually smaller, 
too, because the directors know more about the prospects of their own company 

` than they, or the average shareholder, can ever hope to know about those of most 
other investment opportunities. 

44 The reason for this desire need not be stated in the case of an English 
company which has an important department exclusively devoted to the 
acquisition of new ventures, 
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company managements have found that the manipulation of. 
secret reserves is an effective weapon to baulk the shareholders 
clamouring for higher dividends. By the simple expedient of not 
showing the full size of the dividend fund, the shareholders are. 
ignorant of the implications of the management’s reinvestment 
policy. When one considers the detailed publicity which the law 
demands when a company raises its capital from the public, it 
is strange that the equally real investment by the process of 
‘withholding dividends is often allowed to occur without the 
investors even being-informed of the amount of the reinvested ` 
resources. 

A further source of criticism would be that the law of divi- 
dends provides no basis for the adjudication of the conflicting 
interests of different classes of shareholders in the total dividend : 
fund of a company. There may be several classes of preference 
shares, as well as ordinary and deferred shares. Each class has a 
different stake in the total fund, and in the proceeds which will 
arise on the dissolution of the company; and their interests are 
usually ranged in some order of priority. It follows that every 
payment of dividend to any class of shareholders leaves less 
available for the others, and reduces the balance which 
would be divisible in the event of a dissolution. To avoid 
possible friction or the exploitation of one class of shareholders 
by another class, or by the management, it is desirable that 
there should be some rules to determine the equity of divi- 
dend payments in cases where there are several classes of 
shares. 

No such rules can be found in the legal decisions. Occasionally 
the notion of fair-play towards one or other of the classes of share- 
holders is encountered in the dividend cases. The most impor- 
tant one is Dent v. London Tramways Company,® which was 
decided in 1880, before the Lee rule was propounded. It is neces- ` 
sary to go back to the earlier case of Davison v. Gillies, concern- 
ing the same company. Here the payment of an ordinary dividend 
was restrained because depreciation had been ignored and the 
articles of the company were held to imply that depreciation 
reserves had to be created. In Denfs case the payment of a - 
preference dividend was urged on the grounds that, according to _ 
the articles, preference dividends were “dependent upon the profits 
of the particular year only.” There was expert evidence of the 
existence of profits for that year, in the sense that the value of the 

assets at the end of the year was higher than at the beginning of 


45 (1880), 16 Ch.D. 344. 
46 (1880), 16 Ch.D. 347n. 


© LAW RELATING TO COMPANY DIVIDENDS 293 





the year, though still below the nominal capital of the company. 
The plaintiff's claim was upheld by Jessel, M.R., partly because 
of the special proviso of the articles, but largely because to have 
decided otherwise would have caused a fairly obvious injustice. 
` He stated: “The argument for the company amounts to this, 
that inasmuch as they have improperly paid to their ordinary 
shareholders very large sums of money which did not belong to 
them, they, the company, are entitled to make good that deficiency 
by taking away the fund available for the preference shareholders 
to an amount required to put the tramway in proper order. When 
the argument is stated in that way, it is clear that it cannot be 
sustained.’’47 g 

The Lee case may be taken as another example. Here 
Lindley, L.J., advanced as one of his subsidiary reasons for 
rejecting counsel for the appellant’s claim that capital should be 
kept up, the fact that “putting it into plain language, he (counsel) 
is asking us, at the instance of the ordinary shareholders, to break 
- faith with the preference shareholders.” 

The difficulties involved in the settlement of the conflicting 
interests of different classes of shareholders are clearly brought 
out in Verner v. General and Commercial Investment Trust. 
Counsel for the appellant urged that “the rights of preference 
shareholders must be considered as well as those of creditors.” 
He argued that if dividends were paid despite a loss of capital, 
there might be insufficient assets left in the case of dissolution, 
and the prior claim of the preference shareholders in the winding- 
up assets would be of little value. Stirling, J., however, pointed 
out that if no preference dividends were paid unless capital was 
kept up, the effect “would be to preserve the capital of the com- 
` pany really for the ultimate benefit of the deferred (ordinary) 
shareholders”; the argument being that on dissolution, if the 
capital had been maintained, the ordinary shareholders would 
be repaid their original contributions after the preference share- 
holders’ claims had been met. Now both these arguments may 
be sound. Either course may be more beneficial for the preference 
shareholders, depending largely upon how much in every year 
would be available for the ordinary shareholders as dividends, 


“7 Mr. J. L. Weiner in his “Theory of Anglo-American Dividend Law,” 
Columbia Law Review, 1928, p. 1052, is of the opinion that Dent’s case decided 
the question, “May a company declare dividends out of the profits of the par- 
ticular year despite past losses?” in the affirmative. But it seems to be more 
reasonable to regard it as having decided the question, whether past errors in 
favour of the ordinary shareholders may be allowed to prejudice the interests of 
the preference shareholders, in the negative. The preceding case of Davison v. 
Gillies, decided by the same judge, refutes Mr. Weiner’s contention. 

48 (1894), 2 Ch. 239. For the relevant facts, see above, p. 279. 
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and upon the extent of the capital loss.# The question of divi- 
dend distributions bristles with such problems; and there is no 
indication that the question has ever been fully considered by the 
-Courts. 

The inequitable working of one of the dividend rules is illus- 
trated in Lawrence v. West Somerset Mineral Railway Company.°° 
Here the conflict was between the interests of bondholders and 
Shareholders; but the position would have been unchanged if 
there had been preference shareholders instead of the bond- 
holders. The company leased its property to another concern 
for a rental which enabled it to pay the bond interest as well as- 
ordinary dividends. The lease ran. till 1919, but long before that 
traffic had been discontinued; and the value of the property had 
fallen appreciably. The rental had nevertheless been received 
‘annually. In 1918 the bondholders attempted to restrain the 
payment of the ordinary dividend because its payment and, the 
imminent cessation of the lease meant that there would have been .. 
grossly insufficient assets to repay the debenture loan in the 
likely event of dissolution. The Court refused to interfere because 
the dividend would not have been paid out of capital, in the legal 
sense. The bondholders’ supposedly greater security in the shape 
of a prior claim to the capital on dissolution, proved to be wholly 
illusory. This form of security, which is often given to preference 
shareholders, is always very precarious if losses of capital may be 
ignored in the payment of dividend. i ; ' 

The lack of any legal principle of arbitration between share- 
holders’ income interests is rendered more chaotic by some aspects 
of company practice and accounting methods. In many cases 


# An example may clarify the argument. One investment company with a 
nominal capital of £100 has 50 6 per cent preference shares of £I each and £50 
in ordinary shares. The preference shares rank before the ordinary shares in the 
event of a winding-up. The Company exists for two years. Its investments 
depreciate by £50, and on dissolution realise that amount. The current net 
receipts (i.e. gross receipts less working expenses) are £3 in each year. 

(i) If dividend payments are not permissible where capital is-lost, then the 
net receipts will accumulate within the company, and on dissolution the assets 
will realise £56, of which the preference shareholders receive £50, and the others £6. 

(ii) If dividend payments are legal, the preference shareholders would receive 
. two annual dividends of £3, and their capital, £50, would be repaid on dissolution. 
The ordinary’ shareholders will receive nothing. Clearly a permissive rule is 
more advantageous to the preference shareholders. 

Assume that another company has the same capital structure. Its assets 
depreciate to £40. The current net receipts in each year are £5. 

(i) If the dividend payments are not permissible, winding-up assets would 
yield £50, all going to the preference shareholders. - 

(ii) “If the payments are legal, and dividends are paid up to the hilt, then 
- in each year the preference shareholders receive £3, and the ordinary £2. The 
- £40 on dissolution goes to the preference shareholders, who in total receive £46 

out of the £50. Clearly a restrictive rule in these circumstances favours the” 
preference shareholders. i 
5 (1918) 2 Ch. 250. - 
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preference dividends are not payable unless recommended by 
the directors, even where legal “profits” are available. By not 
recommending a preference dividend in one year, there is a larger 
dividend fund available in the next year. And unless the prefer- 
ence shares carry cumulative or, in some cases, participating 
rights, the preference shareholders will receive only one year’s 
dividend, the balance accruing to the ordinary shareholders. 
The use in accounting of secret reserves enables earnings to be 
shifted, in the published accounts, from one year to another. The 
ordinary shareholders will receivé a larger share of the total 
“profits” if they are artificially concentrated in one year, than 
‘if they are spread evenly over a number of years. The possi- 
bility of “routing” profits from one class of shareholders to 
another is infinite. 
- . A final aspect of the law of dividends is its impact upon the 
economy in general. Historically, it appears that the privilege 
of limited liability was conceded to partnerships precisely because 
it was believed that it would lead to benefits to the community 
as a whole, by facilitating necessary large-scale investment, which 
otherwise would have been impossible. The free rein given to 
business men in the matter of dividends may, in part, have been 
inspired by considerations for the welfare of the economy. The 
widely accepted thesis, which still has its adherents, that the 
untrammelled enterprise of the business man is most conducive 
to the public weal, may have been a strong factor influencing the 
Courts’ attitude of non-interference. Indeed, Lord Lindley 
expressly disapproved of the capital maintenance rule because, 
in his view, it would “paralyze the trade of the country.” 

The law of dividends may be undesirable if it prevents the 
transfer of capital from a company to any other more profitable 
investment channel. Restrictive dividend rules may compel a 
company to retain some or all of its transferable capital resources, 
even if it were patently advisable to effect a redirection of capital. 
Of course, no dividend rule could effectively prevent such trans- 
fers, because the alternative expedients of winding-up, or capital 
reduction accompanied by the return of capital, would get round 
it. But the first possibility may be too drastic, as it may not be 
desirable to. cease the company’s activities altogether. The 
second possibility is more feasible, but the machinery is cumber- 
some and expensive, thus enhancing the cost of the new 

- investment. i 

In the case of a continuing company the law, ideally, should 
not interfere with the repayment of the company’s total cash 
fund to the shareholders in the form of periodic distributions. 
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The investors could then re-invest the funds as they thought fit. , 
The cash fund is increased by (a) the funds received on the sale. 
of the company’s output, and (b) from the sale of its capital 
equipment. It is reduced by (c) expenditure on materials and 
labour producing the output, and (d) on the purchase of its capital 
equipment. Also, it may be increased by (e) loans raised on the 
security of the company’s assets. 

The law at present allows item (a) to be paid away, and 
insists that item (c) be deducted. It does not seem as if the law 
requires item (4) to be subtracted. But, considered in isolation, 
the law’s attitude towards either items (c) or (d) is irrelevant; 
the actual expenditure incurred reduces the cash fund, and it is 
financially impossible to pay a dividend ignoring these items. As 
regards item (b), amounts realised on the sale of so-called fixed 
assets, the law is not clear. Mr. Westby-Nunn, in an interesting 
paper, has reached the conclusion that only the excess of the sales 
proceeds over the cost may be divided.5t This view is in line with 
the decision in Lubbock v. British Bank of South America, and 
will be approved by accountants. In this respect the present law 
is somewhat restrictive. 

As regards item (e), while it may be proper to raise a loan to 
pay dividends where there is a legal dividend fund, but no avail- 
able cash (because, for instance, the current net receipts have 
been used to expand the stock-in-trade), it is not permissible to 
use the proceeds of a loan to pay dividends where no dividend 
fund exists. In this respect, too, the law is restrictive on the 
mobility of capital. 

In practice, the rules of accounting are more restrictive. The 
insistence on depreciation and other reserves may prevent the 
distribution of the whole cash fund. The reserves do not represent 
the actual expenditure of cash; and their deduction in the cal- 
culation of the dividend fund may reduce the divisible balance 
below the amount of the available cash fund. The tendency 
towards financial conservatism, and the desire to have on hand 
funds to meet possible misfortunes or to finance expansion, 
. strengthen the institutional barriers against the perfect mobility’ 
of capital. 

The practical restrictions are much more important than the 
legal restrictions. The proceeds of the sale of capital equipment _ 
is relatively insignificant; while a company that wishes to pay 
dividends not out of earnings but on the security of its assets, 
which are not producing an income, seems in most cases a fit 


51 The Law Relating to Profits available for Dividends, 1931. 
52 (1892), 2 Ch. 198. 
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‘subject for the scrap-heap. To combat the practical restrictions 
‘it is necessary to alter the dividend policies of companies; the 
law at present seems to offer no serious obstacle to capital transfers. 
` One merit of the Lee rule is that it brings the dividend fund into 
close alignment with the available fund of cash resources. 


4, Conclusions G 


While it may be easy to level criticism at the law as it stands, 
it is difficult to suggest the remedies for its present defects. The 
complicating factor is the many interests involved. The general 
public, the investing public, the company’s shareholders and the 
various classes of them, the creditors, and the management, all 
have special requirements which they may like to see satisfied 
by the law. And one requirement can be satisfied only at the 
_ expense of others. The complete freedom of a company to dispose 

of, all its liquid resources may be desirable to permit the perfect 
mobility of corporate capital; but unless there are adequate safe- 
guards the interests of creditors or of some classes of shareholders 
may be prejudiced. Some of the shareholders’ difficulties may be 
removed if the dividend fund is capable of rigid and certain cal- 
~- culation according to a code such as that contained in the income 
tax regulations; but such a scheme may interfere with the 
mobility of capital, besides depriving the company form of 
organisation of its flexibility regarding dividend distributions, 
which in some ways is beneficial to shareholders. 

Nevertheless, it is possible to suggest general lines along which 
the law may be improved. Greater clarity is the first essential. 
In the absence of statutory regulations it is highly desirable that 
the position of the Courts should be more clearly stated than has 
been the case in the past. The issues may be simplified if the law 
would refrain from using terms which have no unanimously 
accepted meanings; and the complete divorce of the word 
“dividend” from the notion of “profit” would serve as a useful 

‘warning to the unwary. 

It is necessary to realise that improvements in the law relating 
to dividends alone may prove to be ineffectual. The clarification 
of the law will not, by itself, give the shareholders a greater 
degree of control over dividend policy. It is as necessary, for 

` example, to restrict the managements’ powers of preventing the 
payment of high dividends by the simple device of not recom- 
mending them. The equitable adjustment of the conflicting 
. interests of different classes of shareholders depends as much on 
the more careful definition of the income rights of each group as 
on the re-statement of the dividend regulations. Similarly, no 
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refinement of the law relating to dividends can guarantee the 
mobility of capital; the dividend policy is the pivotal consideration. 

Finally, any improvement must necessarily be based upon a 
consistent theory concerning the regulation of limited liability 
companies. The problems of shareholder protection, creditor 
protection, considerations of public policy, and the desire for a 
minimum of interference cannot be resolved satisfactorily, unless 
there is an underlying unifying idea. The relative urgency of the 
claims of the conflicting parties could then be ranged according 
to this basic idea. It is suggested that this co-ordinating idea 
should recognise the fact that the typical shareholder is no longer 
a business man cognisant of the subtleties of the law and its 
language, but a passive provider of capital perhaps altogether 
ignorant of the ways of the law and business men. It is submitted, 
too, that though a policy of allowing business men to say what the 
law ought to be may be praiseworthy where the law can only 
affect experienced commercial men, it is not necessarily suitable 
where the rights of those outside the business world may be 
involved. 
BasIL S. YAMEY. 
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TEXTBOOK MYTH ON 
INTERNATIONAL LAW 


In June, 1940, when France capitulated, Norway and the Low Countries 
had been overrun, Neutrality became a word of terror and awe, and the 
invocation of a rule of International Law would provoke pity, contempt 
or despair, the Whewell Professor of International Law completed the new 
edition of the second volume (Disputes, War and Neutrality) of the leading 
textbook on International Law, which a predecessor of his had written in 
happier times. This is certainly an act of courage and faith. No doubt 
many international lawyers will go further and praise the publication of 
this new edition amidst the tempests of the present war as a demonstration 
of the unshakable firmness and superiority of the rule of law in international 
relations, which the assaults of lawless criminals, even if they comprise a 
number of powerful states, cannot destroy. Among these, probably, will 
be the learned author of the observation recently made that the talk about 
failure of International Law was much to be deprecated, for if there were 
no, International Law, the “Columbus,” for example, would have been 
sunk by British warships inside territorial waters. Professor Lauterpacht 
introduces his new edition with the following preface— 

“The present volume goes to press in June, 1940—at a time of an 
anxious phase of a war whose outcome is bound to influence decisively the 
substance and the structure of International Law in the coming generation. 
In the meantime, the exposition of the existing law must disregard the 
possibility or the prospects of its changes in the future or the facts of its 
violations in the past.” 


In these few words lies the key for the attitude of mind which made the 
publication of such a book at such a time possible. They contain three 
major-assumptions, each of them presented as a fact, without even the 
hint of a doubt— 

First, that changes in the present international law of war, neutrality 
and disputes are a matter of future possibilities or prospects. 

Second, that violations in the past have been nothing more than 
violations, leaving the validity of the old law quite unaffected. 

Third, that there is an “existing” law. 


By taking all these assumptions for granted, the Whewell Professor 
could proceed to re-edit a book of some 720 pages, which to many must 
appear as an account of recent history rather than of present law. 

The whole structure and substance of the book the distinguished editor 
has left untouched. Out of about 500 chapters, 28 are either added or 
largely rewritten. But we should at once make a distinction. The great 
majority of these chapters concern technical points raised by new develop- 
ments, or events of the present war such as the Altmark incident, and are 
based on the assumption that the principles of the law are not affected. 
Such questions as “recognition of the right of enemy subjects to rebellion,” 
or “‘defensively armed merchant vessels” or “attacks on enemy civil air- 
craft,” or the Altmark case are questions of detail, highly important as long 
as the fundamental structure stands, but entirely irrelevant if this is no 
longer the case. Perhaps only four of the new chapters attempt to gauge de- 
velopments and changes of more fundamental importance: those on sanc- 
tions in the theory and practice of the League; on modern developments in 
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the distinction between armed forces and civilians; on the relation of the 
rules of air warfare to those of war on land and sea; and on State control over 
private activities and the law of neutrality. Each of these might have led to 
a questioning of the whole edifice, but in every case Professor Lauterpacht, 
having gone some way towards admitting the tremendous impact of these 
different developments upon the whole basis of international law, in partic- 
ular that discussed in the present volume, shrinks from the logic of his own 
observations and saves the situation, on paper, by a compromise. Thus 
the editor states succinctly, in Sec. 57a, five principal reasons for the 
grave threat to the distinction between armed forces and civilians, 
namely the growth of the number of combatants, the growth of the 
numbers of non-combatants engaged in war preparations, the development 
of aerial warfare, the primary importance of economic warfare, and the 
advent of totalitarian states. Each of these factors forms part of a 
far more comprehensive development, the transformation of international 
society in a manner which makes legal rules framed for a different state of 
society unworkable. On one hand, common standards of civilisation are 
disappearing, and international society is consequently breaking up into 
- antagonistic groups. A universal family of nations no longer exists.. On 
the other hand, social conditions have universally changed to such an 
extent that a large and significant number of rules are no longer applicable 
even among those states which have not broken away from the formed 
international community. These two developments, which the present 
writer has tentatively described as producing a “vertical” and a “‘hori- 
zontal” split in the structure of International Law,! cannot fail to lead to 
a very far reaching re-examination of the whole existing system of Inter- 
national Law. But one must not, of course, be afraid of the conclusions: 
that at present much of customary International Law has lost its validity. 
Moreover, these developments deeply affect the matter dealt with in 
Oppenheim’s first part, and the difficulty of re-editing, at the present time, 
the second edition, dealing with special matters, without having first 
re-examined the basis on which they rest, is apparent throughout the book. 
Professor Lauterpacht faces the problems created by the five factors which 
he has just enumerated, with the following observation (p. 172)— 


“However, while these factors have had the effect of blurring the 
established distinction in many respects and of necessitating a modification 
of some of the existing rules, they have left intact the fundamental rule 
that non-combatants must not be made the object of direct attack by the 
armed forces of the enemy.” 


Prominent examples of this way of adapting the old rules to new 
conditions, on paper, are the 1922 Hague Draft of Air Warfare Rules and 
the attempts made by various writers to make aircraft subject to the 
rules of sea warfare. The former has largely failed owing to developments 
not yet so clearly apparent in 1922, but patent enough now, making 
the distinction between military and non-military objectives practically 
unworkable. The latter attempt was unreal from the very beginning. It 
was plain before 1940 that aircraft would not, except in very rare cases, 
escort captured merchantmen to a port or a warship, but would sink them. 


1 International Law and the Present War, Grotius Society, November, 1940. 

2 E.g. Smith, Brit. Year Book of Int. Law, 1936, p. 39 et seg. Développement 
moderne des lois de guerre maritime, —Hague Recueil, 1939, Spaight, Air Power 
-and War Rights, 2nd ed., 1932. 


TEXTBOOK MYTH ON INTERNATIONAL LAW 301 





. Meanwhile, the rules of sea warfare themselves have become largely 
inoperative, in connection with developments clearly inherent in the 
five factors enumerated by Professor Lauterpacht but not pursued in their 
implications. These implications are far-reaching. On conclusions one 
might differ, but a radical re-examination of the whole law of war and 
neutrality is certainly indispensable, and it is disappointing to see the 
question neatly sidestepped in the present edition. 

The most disappointing part of the book is the treatment of the law 
of neutrality. The deep impact of modern social and political international 
developments upon Neutrality Law Dr. Lauterpacht seems to have con- 
sidered as no more than “prospects of changes in the future.” In the 
general chapters on Neutrality there is not a hint of the twilight of 
neutrality as apparent in American Neutrality Legislation, or the develop- 
ment of so-called non-belligerency, which represents the other side of the 
development that makes neutrality of small nations the certain preparation 
for slavery. Is it beneath the dignity of the lawyer to take note of such 
developments? Can he dismiss them as being no more than breaches of 
the law, or developments too indistinct to indicate anything relevant for 
- the lawyer? Far from it, all these developments are of the very greatest 
and immediate importance for the international lawyer unless he insists on 
teaching history instead of law. Some writers have pointed out the 
‘factors which fundamentally transform the conditions and the law of 
neutrality. These and other attempts to re-assess international legal 
developments in the light of modern social developments are not 
‘discussed. From a conservative point of view Professor Smith has re- 
examined the rules of sea warfare and their applicability to the use of 
* aircraft in sea warfare, in his most interesting Hague Lectures of 1939. 
Among many other important problems he examines the extension of 
-contraband to exports. Needless to say, enemy exports are stopped by 
belligerents as much as imports, owing to obvious developments of 
economic. warfare. Professor Smith’s suggestion that enemy goods carried 
on neutral vessels might be lawfully seized if “truly private,” that is not 
state controlled,5 appears impracticable because no modern belligerent 
could conceivably leave a single article of import or export uncontrolled. 
But the whole question, as vital a legal problem as any, is not even men- 
tioned in the new edition, and Professor Smith’s re-examination of the 
whole matter does not get more than one or two footnote references. 

In a very interesting new chapter Professor Lauterpacht assesses the 
importance of one of the most significant factors to change the face of 
International Law—the effect of state control over private activities on 
the Jaw of neutrality. This problem has so far received surprisingly 
‘scant consideration by international lawyers.* Its importance was illus- 
trated by the note of the Soviet Government of October, 1939, which 
- claimed immunity of its merchantmen from search and seizure because 
of complete state ownership. The universal, but internationally uneven 
growth of state control illustrates both the disintegration of international 
society and of a law which assumes homogeneity of social structure, 

3 Cf. Morgenthau, University of Kansas City Law Review, 1939, . . . also 
Amer, Journal of Int, Law, vol. 34, p. 260, and the present writer in Mod. L. R., 
vol. 3, p. 177; Publ. of Grotius Soc., .1940. 

4 Cf., e.g. Bottie, in Rev. de dr. int., 1937, p. 123. Keeton and Schwarzen- 
berger, Making Int. Law Work, 1939, and writers quoted in previous note. 


5 Recueil des Cours, 1939, p. 30. 
-6 Brit. Year Book of Int. Law, 1938, p. 118 et seq, 
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and the obsoleteness of the customary rules of neutrality, owing to a 

change of social conditions. At present a universal rule just does not 

exist. The old rules of neutrality would penalise socialist or semi-socialist 

government, but an alternative rule putting state controlled trade on, 

the same footing as private trade would protect politically directed . 
trade of neutral governments under the legal cloak of neutrality.” Again, 

Professor Lauterpacht refuses to draw logical conclusions where they would 

threaten the paper stability of the existing system of International Law. 

To assert, as he does, that direct state management or control of economic 

activities has not yet become a prominent feature of the practice of states, 

is surprising for one writing in 1940. On this assumption, the conclusion 

is based that all states must abide by the existing rules. But a change is 

envisaged as possible, and the solution which Professor Lauterpacht 

recommends for what to him is still a future contingency is the setting 

up of special organisations of a private law character for the purpose of 

trading with the belligerent, with a corresponding relinquishment of 

state immunities. Professor Lauterpacht draws a most unfortunate 

distinction between actual government responsibility for production and 

trade and other government control of international trade. The latter 

is to have the same status as private trade, unless there is a mere appear- 

ance of private activity. As a model the Italian Neutrality Regulations 

of 1938 are quoted, which forbid state organs to supply munitions or 

credits to belligerents but allow it to private persons. (This legal docu- 

went might usefully be judged in the light of Italy’s part in the Non- 

Intervention Pact in the Spanish Civil War.) This sort of " Begriffs- . 
jurisprudenz” invites the low esteem in which International Law is held 
by non-lawyers. Political control over international trade can effectively 
be exercised by political pressure, currency regulations, and a licensing 
system. Germany has maintained a completely watertight—and, needless 
to say, a politically directed—control, predominantly by these means. 
It is again the desire to maintain a continuity, which, in social and political 
reality, has long disappeared, that has prevented Professor Lauterpacht 
from developing a problem with that clarity which one expects from the 
author of “The Function of Law in the International Community.” 

In the present reviewer’s respectful submission, it is impossible at the 
present time to write any textbook on International Law, for a textbook 
presupposes a tolerably well determined or, at least, determinable law. 
While a revolution is on, law is in the making, not in being. This is the 
chief issue: Professor Lauterpacht clearly believes that the present crisis 
of International Law is nothing but the result of an assault by lawless 
criminals which will soon be repelled and forgotten. Then, he apparently _ 
believes, International Law will more or less emerge again as it was, and 
gradually move forward. 

The present reviewer believes, on the other hand—and distinguished 
writers on international relations have expressed similar convictions— 


` that the present crisis is evidence of a far-reaching international social 


tevolution, which will leave its mark on international society. The law 
analysed in the present textbook appears, to him, as one particular phase 
in a perpetual social evolution, no more or less permanent than earlier or 
later ones. Periods of great change are followed by periods of relative 


? Professor Lauterpacht’s account of my opinion (p. 518) gives only one side 
of the argument. Consequently his refutation misses the principal point. 
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; stability, aid it is dns the latter that legal comment and analysis 

‘become important. At present, it is submitted, the international lawyer 

| can only try-to assess-the more important features .of the international 

crisis-in their effect upon the law, and thus help to clear the way for the 

| international law of the future. Much can be done in this direction even 

"7" now. But this task requires a sociological approach to International Law 
-which is absent from the new edition of Oppenheim. 


D ne re . . . L W. FRIEDMANN 
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NOTES OF CASES 


Remuneration of Agents 


The House of Lords in Luxor (Eastbourne), Lid., v. Cooper (1941), 
57 T.L.R. 213, decided that the principal of a commission agent who has 
agreed to pay him on completion of the transaction is not liable for 
damages for breach of an implied term: not without reasonable cause to 
prevent the agent from earning his commission, if he refuses to sell to a 
purchaser able and willing to pay the price stipulated. In refusing to read 
such a term into the contract the House of Lords has overruled Trollope 
v. Martyn (1934), 2 K.B. 436, where this implication was held necessary 
by the majority of the Court of Appeal (Greer and Maugham, L.JJ., 
Scrutton, L.J., dissenting). A decision in favour of the principal might 
have been reached without denying such implied term, either by finding 
as a matter of fact that the principal had reasonable grounds for his 
refusal to complete, as was done by the trial judge; or by holding generally 
and as a matter of law that a principal cannot be considered to act 
unreasonably towards his agent if he breaks off negotiations with an 
intending purchaser before the conclusion of a binding contract.” But 
the House of Lords, in particular Lord Simon and Lord Wright, were 
not content merely to vary the meaning of “reasonable cause” as part 
of the alleged implied term. The difficulty of finding a satisfactory test 
to determine the existence of a reasonable cause led to doubts of the 
existence of the implied term itself. Considering the high rate of com- 
mission usual in such contracts of agency by which the agent will obtain 
in one completed transaction fair compensation for unsuccessful attempts ; 
considering the general readiness of principals to deal with any satisfactory 
purchaser and the absence of all obligation on the part of the agent to 
procure a purchaser, it appeared not only unnecessary but even unreason- 
able to imply such a term. Moreover, if the implied term: not to prevent 
the agent from earning his commission, had been left intact, but the 
reasonable causes permitting breach of the implied obligation had been 
extended to allow for arbitrary refusal to complete, it might be thought 
that the exception had eaten away the rule. Even then, however, there 
would still remain certain implied obligations on the part of the principal 
which Lord Simon collectively described as duties to co-operate. Thus, he 
affirmed the existence of an implied obligation of the principal to permit 
inspection of the property by the intending purchaser. This and similar 
instances of the duty to co-operate can no longer be considered as applica- 
tions of the general duty: not to prevent the agent from earning his 
commission, as the existence of such a general implied duty has been 
denied. They will now have to be specifically enumerated and read one by 
one into contracts of agency. Doubts and litigation arising from this 
question are conceivable. But it seems a price worth paying for the settle- 
ment of the far more important rules dealing with the remuneration of 
agents which, as the Master of the Rolls pointed out in Trollope v. Caplan . 
(1936), 2 K-B. 382, at p. 401, were in an unsatisfactory condition. Estate 
agents, the class of agents chiefly affected by the present decision, will . 
share in the benefits of greater simplicity and certainty of the law, and, as 
it will remain open to them to restore by express provision the implied 
rights which they have lost, their interests need not suffer as a conse- 
quence of this case. Their claim to commission after a: binding contract 
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has been concluded between principal and purchaser was confirmed 
by the House of Lords although it was made clear that this point 
did not arise in the case. In the discussion of this situation it is possible 
to trace the effect of the decision in Trollope v. Martyn. The judgment of 
the majority of the Court of Appeal in that case had tended to blur the 
line by which the binding effect of a contract is confined to the contracting 
parties since the existence of contractual obligations between principal 
and third party was used as the test to determine whether the contract 
between principal and agent had been broken. The dissenting judgment of 
Lord Justice Scrutton was inspired by protest against this confusion of tradi- 
tional concepts. The following passage from the judgment of Lord Wright 
(on p. 222) shows similar reliance on the interdependence of the two 
contracts: “It is necessary to reserve certain eventualities in which an 
agent may be entitled to damages where there is a failure to complete even 
under a contract like the contract in this case. For instance, if the negotia- 
tions, between the vendor and the purchaser have been duly concluded and 
a binding executory agreement has been achieved, different considerations 
may arise. The vendor is then no longer free to dispose of his property. 
Though the sale is not completed the property in equity has passed from 
him to the purchaser. If he refuses to complete he would be guilty of a 
breach of agreement vis-à-vis the purchaser. I think, as at present advised, 
that it ought then to be held that he is also in breach of his contract with 
the commission agent—that is, of some term which can properly be 
implied.” This must be contrasted with a passage from the judgment 

` of Lord Russell of Killowen who arrived at the same result by interpreting 
the express terms of the contract of agency without referring to an implied 
term or to the contract of sale more than stating that it amounts to the 
fulfilment of a-condition precedent of the right to commission. On p. 218 
he said: “The position will no doubt be different if the matter has pro- 
ceeded to the stage of a binding contract having been made between the 
principal and the agent’s client. In that case it can be said with truth that 
a ‘purchaser’ has been introduced by the agent; in other words, the event 
has happened on the occurrence of which a right to the promised commission 
has become vested in the agent.” 

It can now be safely asserted that Trollope v. Martyn has been overruled, 
although attempts were made in the House of Lords, especially by Lord 
Romer, to distinguish that case on its facts. In his opinion, the agent in 
Trollope v. Martyn was “employed” to find a purchaser, whereas in the 
present case he was under no obligation to exert himself as “there was no 
contract of agency” (p. 226). It would seem, however, that Lord Romer 
attached too much significance to the word “employed” since whether the 
agent be “employed” or “engaged” or “appointed” can make little 
difference to his obligation, or, as is usual in the case of estate agents, to his 
freedom from all obligation to exert himself actively to find a purchaser. 
In the present case Lord Wright, for instance, refers repeatedly to the 
“employment” of commission agents. 

All the members of the House of Lords emphasise, however, the dis- 
tinction between a contract under which the agent binds himself to do 

- certain work, in which case he will be entitled to remuneration for his 

services even if the principal refuses to avail himself of them, and a 

contract under which the agent is under no obligation to exert himself 

and is not entitled to any remuneration unless the property is sold to the 

purchaser introduced by him. In the opinion of the majority, especially 
s—4 
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of Lord Simon, Trollope v. Martyn falls under the latter category of 
contracts, no less than the present case. 

In drawing this distinction on which the right to remuneration is made 
to depend the House of Lords has set a difficult problem of legal con- 
struction. Contracts of the first type are contracts for work and labour 
where the consideration for the promise of the principal is provided by 
the services performed by the agent or his promise of such services. It is 
more difficult to find the consideration for the principal's promise in the 
second type of contract. The rendering of services which the agent is not 
bound to perform cannot be compared to Mrs. Carlill’s use of the smoke- 
balls or to the furnishing of information for which a reward has been 
promised, for the use of the smoke-balls entitled Mrs. Carlill to claim the 
sum offered, but the rendering of services did not entitle the agent in the 
present case to any remuneration. It might be possible to meet this 
difficulty by saying that the services of the agent are the consideration 
supporting a promise subject to a condition, namely, the conclusion, of a 
contract between principal and purchaser, whereas in Carlill's case the 
consideration supported an unconditional promise. The conception ‘of 
consideration is not confined to operate only in support of unconditional 
promises. As the condition in this case requires the exercise of an arbitrary 
discretion by the promisor it might be argued that in this case, as distinct 
from the usual promise of reward-cases, the contract is not concluded by 
the agent’s acceptance of the offer made by the principal, but that itis the 
agent who makes the offer by rendering services and that this offer is 
accepted by the principal when he enters into a contract with the pur- 
chaser introduced by the agent. But even if it is possible to accommodate 
in this manner this type of contract within the technical structure of the 
law of contract it might still be asked whether this type of contract is 
required by the mercantile community. From the point of view of the 
commission agent the alternatives open to him under the distinction 
drawn by the House of Lords are: the assumption of a binding obligation 
to exert himself on behalf of the principal in return for an unconditional 
claim for remuneration, ór the retention of his freedom from any such 
obligation against a claim for remuneration which will depend upon the 
arbitrary acceptance of his services, if rendered, by the principal. For- 
mally, these alternatives are balanced perfectly. But there can be little 
doubt that in most cases commission agents will prefer the first alternative, 
gladly relinquishing their freedom not to become bound to render services, 
which is substantially nothing but the freedom to abstain from exercising 
their trade and earning their living. Commission agents will only enjoy 
a free choice of these alternatives if by virtue of considerable bargaining 
power they will be able to force upon principals acceptance of the obligation 
to exert themselves on behalf of the principals. ` 

Lord Romer’s denial of a contract of agency in the present case referre 
to the absence of this obligation. It seems, moreover, that there is little 
justification for the use of the term agency in any sense in connection with . 
the present case. This term denotes the relationship between two persons 
by which the one is authorised to bind by his acts another person as 
against third parties. This authority may be derived from status, as in 
the case of husband and wife or parent and child, or from contract, as 
between partners, master and servant, etc. In a narrow sense the word 
agency means the contract under which authority is conferred. As the 
agent in the present case had no authority to contract on behalf of the 
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principal or to bind him in any other way the word agency was in- 


. applicable to the case unless it was meant to be used in a third, non- 


technical sense. It is regrettable that the House of Lords has not taken 
this opportunity to elucidate the meaning of agency and thus to remove 
one of the sources of confusion in this branch of the law. 

: i J. UNGER. 


Adulterous Unions and the Exercise of the Discretion of the 
` Divorce Court 


The exercise of the discretion of the Divorce Court for the petitioner’s 
adultery provides one of the most striking instances of reform by judicial 
legislation under the pressure of changing social sentiment. The process 
which has changed the attitude of the Courts from one of recommendation 
to the spouses to live together and “find sources of mutual forgiveness in 
the humiliation of mutual guilt” (per Lord Stowell in Beeby v. Beeby 
(1799), I Hagg. Ecc. 789 at p. 790) to one under which “the refusal of the 
Court to exercise its discretion has become extremely rare” (Halsbury, 
Vol. 10 p. 689 note (k) ) has been carried further by the decision of Sir Boyd 
Merriman, P., in Andrews v. Andrews (1940), p. 184. In this case a petition 
for divorce on the ground of desertion was presented with a prayer for the 
exercise of the Court’s discretion in respect of the petitioner’s adultery. 
Before a decree nisi had been granted the petitioner resumed his adulterous 
association—which, on the advice of his solicitors, he had broken off 
before presenting the petition—without disclosing this to the Court. The 
President held that there was no universal rule requiring the breaking off 
or interruption of adulterous associations until the decree had been made 
absolute. Where by virtue of a long association and the birth of children 
a new home had been set up there would be something unreal in such a 
demand, especially where the parties were too poor to provide alternative 
accommodation. In order to protect the interests of the children and in 
order to enable the adulterous union to be converted into an honest home, 
he refused to rescind the decree nisi despite the petitioner’s attempt to 
deceive the Court. 

Since the last war it had become settled policy to consider the interests 
of the legitimate and illegitimate children (Cf. Wilkinson v. Wilkinson and 
Seymour (1921) 126 L.T. 29 n.) and of the mother of the illegitimate 
children, but the present case probably exceeds previous authorities for 
there were no allegations that the respondent was responsible for the peti- 
tioner’s misconduct, as in Wilson v. Wilson (1920) P. 20, or that the 
adulterous union had become permanently established, as in Tickner v. 
Tickner (1924) 40 T.L.R. 367. It must be noted for the explicit protection 
granted to the adulterous union which has led, or indeed may lead, to the 


- establishment of a home. It is also of interest to compare the recognition 


of the home of the poor and the replacement of the family by the home as 
a unit of the law for the purposes of social legislation. 

The tendency of modern family law, which is illustrated by the present 
case, cannot be described as destructive of the sanctity of the family, and 
it would be unfortunate if this case were to be explained in terms of a 
conflict between matrimony and adulterous association. It seems more 
correct to speak of a change of emphasis by which it has been recognised 
as more desirable to facilitate the grant of legal sanction to a social rela- 
tionship which seems capable of fulfilling the functions of the family, 
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rather than to insist on the preservation of a union which has lost all 
foundation in reality. 
J. UNGER. 


Once More—Overlapping of Torts and Rationalisation of the 
Law 


Singleness of mind, even if it means dreary repetition, appears to be the. 
secret of success. What dictators do so effectively in a big way, the present 
writer will perhaps be excused for attempting in a very modest way, and 
in a very limited field. His theme is the increasingly confusing and rather 
senseless overlapping of torts, repeatedly treated in this Review.! A fresh 
and rather illuminating new illustration of the points made in previous - 
observations is provided by Hanson v. Wearmouth Coal Co. (55 T.L.R. 747). 
In that case damage was done to a house by the explosion of gas, which 
had escaped from a broken gas main. The cause of the breach was a-sub- 
sidence caused by mining operations of the second defendants, who had a 
right to let down the surface under their lease. Previous subsidences had 
occurred. The plaintiff sued (a) the Gas Co., which operated the main, 
(b) the Coal Co., which had caused the subsidence. Against the first 
defendant he was successful, against the second not. The Court of Appeal 
considered the case against the Coal Co. as one of negligence and found 
that, although the Common Law must expand to keep abreast of modern 
life and requirements” (Goddard, L.J.), there was no such proximity 
between the plaintiff and the second defendants as could have constituted 
a duty of care, in the sense constituted by Donoghue v. Stevenson. In prin- 
ciple, so it appears, the Court would have considered the Coal Co. as in a 
position analogous to that of a manufacturer in relation to the consumer. 
This is a sign that the principle of Donoghue v. Stevenson is gradually 
being extended to cover the whole field of negligence. But, according to 
the same principle, the intervention of a third party which ought reason- 
ably to have inspected the article—this interpretation of the “opportunity 
of inspection” is now supported by the bulk of authority, Grant’s case 
` (1936) A.C. 55, Paine v. Colne Valley Electric Supply Co. (1939) 160 
L.T. 24, Herschthal v. Stewart & Ardern, Lid., (56 T.L.R. 48) and the 
dictum in the present case—against Dransfield v. British Insulated Cables 
(54 T.L.R. 11) and one of two grounds in Otto v. Bolton (1936) 2 K.B. 46, 
negatives “proximity” and the duty of care, as between producer and 
consumer, or, as we should now formulate it more widely, as between the 
party in control of the property, be it factory, house or business, and the 
injured member of the public. i 

So far the judgment only gives new evidence of the gradually widening 
scope of the tort of negligence, which becomes more and more fitted to 
form the basis for the future general principle of tortious liability. 

But it is the judgment against the first defendants which is of particular 
interest; for it demonstrates clearly the fusion of so-called strict liability 
with the modern conception of negligence. The Gas Co. was held liable, 
because it was its duty to safeguard the mains against interference from 
third parties. Carelessness was proved, since previous subsidence had. 
occurred. The facts, and the decision in this respect, were almost identical 
with those in North Western Utilities Co. v. London Guarantee Co. (1936), 


1 Vol. I, p. 39 ef seg.; Vol. III, 305 et seg.; Vol. IV, p. 139. 
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A.C. 109, which was, however, not even referred to. The latter case 
showed that the “strict” rule in Rylands v. Fletcher is now less strict than 
negligence.? In the present case Goddard, L.J., appears to fuse the two 
torts altogether. 

“A person who brings a dangerous thing on to his land and allows it to 
escape, thereby causing damage to another, is liable unless he can show that 
the escape is due to the conscious act of a third party and without negli- 
gence on his own part.® 

This statement of Goddard, L.J., grafts negligence on to the rule in 
Rylands v. Fletcher, and those who, like Dr. Stallybras,? or the present 
author“ hold that the distinction between the two torts has no longer 
any meaning, will find little fault with it. The surprising thing is that such 
a judicial statement should have passed apparently unnoticed. 

The fusion of these two torts is but part of the wider movement which 
would bring under a modern conception of negligence the whole group of 
torts which centre round a duty rather than the protection of a specific 
interest. It would comprise at least negligence, the rule in Rylands v. 
Fletcher, liability for fire, animals, dangerous premises and chattels, 
nuisance and statutory duties. What an economy of effort in practice and 
theory that would mean! 

: W. FRIEDMANN. 


Taxation of Principal and Subsidiary Companies 

It has for a long time been typical of the “rationalisation ” of industry 
that there should grow up an inextricably interwoven network of sub- 
sidiary companies under the control of a principal company which usually 
co-ordinates their activities besides, in many cases, carrying on a business 
of its own; for all legal purposes, and for those relating to the Income Tax 
Acts, these companies are separate entities with the result that—for 
taxation purposes—losses made by any of the subsidiary companies cannot 
be set against the profits of other such companies or those of the principal 
company. Moreover it has long been held that, where advances are made by 
a parent company to a subsidiary in order to enable the latter to carry 
on its business, no allowance can be made for taxation purposes when these 
advances prove worthless because of unsuccessful trading or similar 
reasons; the grounds for such disallowance are that the amounts written 
off represent losses of capital and are neither bad debts nor proper trading 
expenses, cf. inter alia, English Crown Spelter Co., Ltd., v. Baker (1908) 
99 L.T. 353 and Chas. Marsden & Sons, Lid., v. Inland Revenue (1919) 
12 Tax. Cas. 217. 

In Odham's Press, Ltd., v. Cook (1940) 55 T.L.R. 704 (H.L.), the tax- 
payer returned to the charge in respect of a somewhat analogous writing- 
off in the principal company’s accounts; the appellants owned the entire 
share capital of eight other companies and generally controlled their 
activities, though each was, of course, a separate entity in law. Odham’s 
Press, Ltd., executed work at ordinary trade prices as printers for one of the 
subsidiary companies which made a loss in 1933; in their accounts for 
that year the appellants wrote off the exact amount of their loss and claimed 
that such writing-off represented ‘‘money wholly and exclusively incurred 

2 Cf. 1 Mod. L. R., 57. 


3 In Salmand Torts, gth ed., sec. 149. 
t In 1 Mod. L. R., p. 39 et seg. 
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for the purposes of the trade” and that it was therefore a proper deduction 
in computing its profits, Rule 3 (a), Cases 1 and 2 Rules, Schedule D, 
Income Tax Act, 1918. The fact-finding tribunal, the Special Commis- 
sioners of Income Tax, found that such writing-off was not ‘‘wholly, etc., 
incurred” for the purposes of the appellant company’s trade and refused 
the deduction; their decision was upheld by the House of Lords on the 
ground that there was ample evidence to justify the Commissioners’ 
finding of fact. It was emphasised that each company was a separate 
taxable person and that, though the trade of one company might affect 
that of the other, this did not make the two businesses one in law; the 
appellants were interested in the subsidiary both as printers, i.e. trade 
customers and as shareholders and the fact that they did not wish their 
general reputation to suffer—for the business world considered all the 
businesses as the appellant’s—did not éntitle them to charge as an expense 
the amount necessary to expunge their subsidiary’s loss in its accounts. 

It is interesting in this regard to note that for the purposes of. the 
recently imposed Excess Profits Tax it has been found necessary to enact 
special, and exceedingly involved, provisions whereby, in effect, one charge. 
is made in respect of the combined profits of a principal company and.all 
its subsidiaries; this is probably to prevent evasion of taxation by 
shifting profits and losses between the different companies so as to reduce 
the excess to a minimum which might be the result if each company were 
still considered a separate entity; these provisions will be found in the 
nineteen pages of the Fifth Schedule, Finance Act, 1940—provisions compli- 
cated and abstruse beyond that usual even for taxing acts. Section 29 of 
the same Act should also be noted as this provides for special treatment, 
for the purposes of the Excess Profits Tax, of a “co-ordinating body 
corporate,” viz. a company which exists wholly or mainly for the purpose 
of co-ordinating the administration of a group of companies. 

A. FARNSWORTH. 


Fixed or Floating Capital 

Vaughan v. Archie Parnell, Ltd. (1940), Tax. Cas. Leaflet No. 1095, is, 
in its small way, an interesting commentary upon the difference between 
the taxation treatment of increments to fixed or to floating capital; 
increments of the former are capital accretions not liable to income tax, 
whereas in the case of floating capital its variations attract liability to tax. 
In the instant case the respondents, whose business was that of theatrical 


_agents and producers of plays, had been awarded {5000 damages for breach 


of one of the terms of his contract by the licensor of a play, whose pro- 
duction had been purchased by the company, not to sell the film rights of 
‘the play. The General Commissioners of Income Tax had held that the 
£5000 was a receipt of a capital nature, the argument being that the money 
had been awarded for depreciation of the licence which it was claimed was 
a fixed asset. Lawrence, J., felt no difficulty in accepting the contrary 
argument for the Revenue viz. that the licences granted to the company 
werè part of its stock-in-trade, i.e. floating capital, since it was a necessary 
incident of the business that licences to produce plays should be acquired. 
Just as the cost of these licences was a proper revenue debit against profits, 
so was this {5000 a proper revenue receipt since it was awarded as damages 
for breach of contract, the measure thereof being the company’s loss of 


profits by teason of the breach. 
A. FARNSWORTH. 
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Meaning of “ Trade ” 


Morning Post, Ltd., v. George (1940) Tax. Cas. Leaflet No. rogr, 
emphasises that, for the purposes of the Income Tax Acts, the terms 
“trade” and “business” are not necessarily synonymous. The appellants 
in this case had published for many years a daily newspaper at a loss; 
by agreement with the Daily Telegraph, their paper ceased to be published 
as a separate newspaper and its name was absorbed by the latter paper; 
the appellants thereafter had no premises or staff of its own and, by the 

. terms of the agreement, were to be paid a sum of £1000 monthly, sharing 

~ neither in the profits nor the losses of the joint newspaper. Assessments 
upon these monthly sums, as “annual payments” chargeable under Case 
III of Schedule D, were objected to on the ground that the company was 
still carrying on a trade chargeable under Case I Schedule D and that it 
was therefore entitled to have set against these monthly sums the con- 
siderable antecedent losses it had made while it was publishing a newspaper. 
Sec: 237 Income Tax Act, 1918, defines a “trade” as “any trade, manu- 
facture, adventure or concern in the nature of trade” and Lawrence, J., 
found no difficulty in holding that the mere receipt of these monthly 
sums was not a “trade” within the definition referred to. It should be 
noted that other taxing acts, e.g. those relating to Excess Profits Duty, 

- National Defence Contribution and Corporation Profits Tax, have their 
charging sections in wider terms, i.e. “all trades and businesses of any 
description”; this latter expression has been held by the House of Lords 
to bring within the charge to tax the mere receipt of investment income by 
a company, as in Inland Revenue v. South Behar Railway Co., Lid., [1925] 
A.C. 476, where the company’s only income ‘was an annuity. The term 
“business” embraces all that the expression “trade” infers, but the latter 
term is considerably narrower and must be understood in its strict sense. 
Thosé-interested further are referred to The Residence and Domicil of 
Corporations, App. V, where consideration is given to the question, both 
in English and American law, of “what amounts to carrying on business 
by a corporation.” 

A. FARNSWORTH. 


Charitable Trusts 
In three recent cases unsuccessful attempts have been made to stretch 
the legal meaning of the word “charitable.” 

. The word occurs in all three in the residuary bequest of a will. The 

finding ‘of the Court, therefore, that the respective gifts fail for un- 

certainty, in each case causes an intestacy. Discovering the next of kin 

-entitled may or may not be an easy task, but so strong is the force of 
precedents concerning the interpretation of this fateful word, that it 

completely overshadows the rule-of interpretation embodied in the phrase: 

the Courts lean against an intestacy. 

The first of these three cases, Re Horrocks, Taylor v. Kershaw (1939), 

p. 198, adopted a new method of attack. Eight years after the death of 
the testatrix the solicitor who drew the will discovered that “‘or” instead 

of “and” had been written between “charitable” and “benevolent,” 
thereby invalidating the residuary bequest which ran: “. . . shall apply 

the residue for such charitable institution or institutions or other charitable 

-oy benevolent object or objects in Preston and district as my trustee or 
trustees may . . . select. . . .” An action was then brought to prove 
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the will in solemn form with the word “or” omitted, and the Probate 
Court granted the probate in this form. But the Court of Appeal refused 
to sanction this. The Master of the Rolls in the course of his judgment 
said that there was insufficient evidence upon which the Court could act; 
and to write “or” instead of “and” in such a context was a natural error 
for a solicitor to fall into. From the legal point of view it was immaterial 
whether there was a mistake in the legal effect of the words selected; to 
omit “or” would be to make a new’ will as it would give a totally different 
effect to the will. It was in discussing this last point that the Master of 
the Rolls referred to the meanings of the words “charitable” and 
“benevolent,” and said “If the case had been that the words ‘or benevo- 
lent’ ought to be struck out, the word ‘charitable’ would have remained 
with its full significance as was intended by the testatrix.” 

The last part of this sentence clearly shows that the Master of the Rolls 
appreciated what the testatrix intended, but nevertheless the technical 
interpretation apparently cannot be overruled. 
` In Re Diplock, Wintle v. Diplock (1941), 57 T.L.R. 263, the residuary 
bequest was almost identical; it contained the fatal phrases ‘‘suoh - 
charitable institution or institutions or other charitable or benevolent 
object or obj ects.” The judge of first instance held that a general charitable 
intention in the strict legal sense governed the whole will and that therefore 
the gift was saved. He attempted to make the strictly legal interpretation’ 
cover the obvious intention of the testator. But the Court of Appeal 
overruled this. The Master of the Rolls said that two questions were 
involved: one of construction and one of principle. There is one exception 
to the rule requiring certainty of beneficiary, in the case of a charity. 
But this exception does not go beyond the legal meaning of “charity.” 
On the question of construction he said that “or” is a very definite dis- 
junctive, and that at least in this particular will there was no room for 
any other interpretation of it. The word “benevolent” has not altered ` 
in meaning so as to mean ‘‘charitable” or to cover the same ground as 
“charitable,” and in all the authorities and precedents ‘‘ benevolent” has 
a meaning which goes beyond “charitable.” Further he did not agree 
with the finding of the judge in the Court below, he (the Master of the Rolls) 
found no general charitable intention in the will, and asked how else but 
by the use of the word “benevolent” could wider than ‘‘charitable” 
intentions be expressed. The judge below had not construed the will a.~ 
a whole but in bits. 

Once again the obvious intention of.a testator has been disregarded, 
but perhaps a little hope can be gathered from Lord Justice Goddard's 
remarks: “I do not regard the rule with respect but that is irrelevant. 
Perhaps the Legislature will think fit to intervene and by means of a 
private Act restore to deserving charities benefits which Mr. Diplock 
intended them to receive.” But there is still another chance. Leave to 
appeal to the House of Lords was granted, and the House of Lords 
may take the opportunity to effect a much needed expansion of legal 
interpretation. Í 

The third case, Re Ward, Public Trustee v. Ward and Others, involved 
different words and here the gift failed because of the interpretation of 
the words ‘‘or religious.” The gift was worded in favour of “the Arch- 
bishop of Westminster or other the head of the Roman Catholic Church 


1 (1940), 57 T.L.R. 326. 
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in England for the time being on trust that he shall forthwith in his 
absolute discretion devote the same to the furtherance of educational or 
charitable or religious purposes for Roman Catholics in the British Empire 
in such manner in all respects as he may think fit.” The perhaps less 
. manifest intention of this bequest too has been sacrificed to the narrow 
rules of interpretation. It was held that there was no general charitable 
_intention in the will as a whole. There was no doubt that the words 
“educational” and “charitable” definitely meant “charitable” in the 
legal sense, but the word “religious” in the context of the will could 
include ‘purposes which were not within this meaning. A similar case, 
Re Ashton, Westminster Bank v. Farley (1939), 3 All E.R., p. 491, was 
referred to, where the House of Lords held that ‘for parish work” could 
include purposes not strictly charitable. It had been argued that the 
word “charitable” in this, the Ward will, should be construed in a non- 
legal sense, so that the gift would read “for the purpose of education, or 
for the relief of poverty, or for the advancement of religion,” each and 
all of which is strictly “charitable,” and thus save the gift. But the 
Master of the Rolls could not agree with this; there was nothing in the 
wording of the gift to prevent the Archbishop from applying the property 
to some particular activity of the Roman Catholic Church not legally 
“charitable”; in his opinion there was a deliberate intention to go outside 
the legal definition of “charity” and therefore the gift must fail. 
It is quite time something was done to rectify this state of affairs 
whereby many deserving charities—in the layman’s sense—are being 
deprived of property manifestly intended for them by testators. 


J. H. Ezarp. 


REVIEWS 


HISTORICAL INTRODUCTION TO THE THEORY OF LAW. By J. 
WALTER Jones. Oxford Clarendon Press, 1940. 16s, net. 


Mr. Jones has boldly and successfully ventured into a field hitherto 
badly neglected in English, although much less in American Jurisprudence. 
Fortunately, the days are over when Jurisprudence meant, to the English 
student of law, some knowledge of Austin and Salmond, plus, perhaps, a 
little Gray and Pollock, and anything beyond that was either “ meta- 
physical,” ‘‘continental,” “philosophical,” or something similar and 
certainly objectionable. Slowly, very slowly, the conviction is gaining 
ground that legal theory is not only a vital part of legal education, but 
that it confronts the practical lawyer, judge, administrator, adviser, no 
less than the legislator, in the course of their work. 

Mr. Jones’s book is, therefore, doubly welcome: as a systematic con- 
‘tribution to a part of jurisprudence which badly needs exploring, and as 
a very scholarly and attractively written study of a number of important 
legal theories. The field of legal theory is, of course, so immense that a 
book of 300 pages can only pick out some aspects. Mr. Jones calls his 
book an “historical” Introduction. It is not quite clear why; perhaps 

- because the first, particularly learned, chapter is devoted to Roman and 
the Medieval Civilians. Apart from that, there is nothing particularly 
historical about either selection or treatment. From the vast field of legal 
theory, Mr. Jones has picked out some but by no means all of the more 
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important theories and problems. That no systematic treatment of such 
a matter as Natural Law could be otherwise than, to a large part, historical 
goes without saying. The following is a brief critical summary of the 
chapters following the first (on the Civilians)— 

In “The Historical School and Codes,” a very full discussion is given 
of Savigny's School and the Germanists, and much briefer observations 
on Maine and Maitland. Why Ihering should be treated in this chapter 
it is difficult to see. He should head a chapter on sociological Jurisprudence, 
but that does not appear in the book under review. Next comes a chapter 
on Sovereignty, which is excellent on the historical side, but very sketchy 
on modern theories of sovereignty. The opportunity of tracing the concept - 
from its origin to its modern juristic and political implications, Mr. Jones 
has not taken. Again one is surprised to find Bentham treated in this 
chapter. Next comes a brilliant if concise chapter on Natural Law, with 
an excellent discussion of Natural Law theory in American legal develop- - 
ment. I should question the selection of Gény, Duguit and Stammler as 
the most important modern Natural Law theories. Duguit would turn 
in his grave if he saw himself thus treated. However, he certainly is 
something of a Natural Law philosopher of the scholastic type, malgré lui. 
But the origin and context of his theory makes this description somewhat 
incomplete. Stammler should at last disappear from the ranks of Natural- 
Law philosophers. It is only possible to understand his formal idealism 
by reference to his Neo-Kantian antecedents. For Del Vecchio, on the 
other hand, who is not mentioned, Natural Law as a principle of evolution 
is‘an essential part of his legal philosophy. Again, the modern scholastics, . 
like Cathrein, Le Fur, etc., should find a place here. Somewhat surprisingly, 
from the point of view of a systematic study of legal theory, there follows 

-a chapter on Public and Private Law, which one would, on the whole, 
rather class as Analytical Jurisprudence, artificial though this division is 
in many respects. The following chapter too, dealing with the fiction 
theory, one would hardly expect in a book on legal theory. For the use 
of the fiction in law, which Mr. Jones discusses with great lucidity, is 
eminently a matter of juristic technique, even if Vaihinger has made the 
fiction the basis of a philosophy. Mr. Jones’s selection of material makes 
it doubtful what exactly he understands by legal theory. The borderlines 
are-certainly not always clear, but I should think that ‘ ‘theory of law” 
means thought about the law, its function and objects: There is a fairly 
clear distinction between this and the technical apparatus of law, its 
concepts, classifications, etc. 

Next comes a chapter on ‘Psychological Theories,” which deals with 
certain aspects of what is vaguely called “sociological” approach to law. 

. Theories about social as well as about individual psychology in its relation 
to law are discussed in this chapter (Ehrlich, Jerome Frank). Just why 

this should have been singled out and other ways of sociological approach 
to law left out it is not easy to see. : 
The weakest chapter of the book is that on “The Metaphysicians.” 

Indeed, a number of essential questions, such as the relation of Meta- 
physics and Positivism or Empiricism, are put. But a chapter which has 
half a page on Hegel, nothing on Kant and Fichte, and the Neo-Kantian 
movements, can hardly be said to give an account of the Metaphysicians. 

An excellent chapter on the Pure Theory of Law is followed by a 

chapter on Law and Economic Theory which does not so much give a 

general discussion of the relations between Law and Economics, apart 


i 


stimulating book, stand somewhat disconnected. 
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from an account of Marxist theory, as discuss certain specific problems, 
in particular, thedries of money. Interesting though inconclusive observa- 
tions aré made on the attitude of judges to economic definitions. Strangely 
enough, there is, in this chapter, no discussion at all of such matters as 
Restraint of Trade or Conspiracy, where the judicial attitude towards 
economics, and the unconscious adoption of specific economic and political 
theories is most patent (Mogul case, Salt case, etc.). But the chapter is 
full of interesting material. 

The book ends with a chapter of quite outstanding merit and brilliance, 
entitled ‘Revolutionary Legality.” It traces the essential legal character- 
istics of modern Dictatorship and, on the whole, sees Russian Communism, 
German National Socialism and Italian Fascism as variations of one 
theme. In this chapter in particular the author reveals an unusual 
familiarity with Continental and, in particular, German legal literature. 

Throughout the book, an easy and elegant, often aphoristic style is 
coupled with a complete mastery of the subject. The present reviewer, 
at any rate, has been unable to discover any palpable inaccuracy. 

The treatment of a subject of this kind is so much a matter of in- 
diyiduality that criticism'must be careful not to substitute the reviewer’s 
individuality for that of the author. 

But the following observations appear necessary from the angle of one 
concerned with the teaching of Jurisprudence and Legal Theory— 

1. The selection of the material does not seem to show a coherent 
thread. It is rather like a collection of essays on various problems of legal 
theory and jurisprudence. 

2. The book is hardly suitable for any but very advanced students. 
For it presupposes a knowledge of the theories and authors discussed. 
On Gény, Duguit, Ihering, Bentham, for example, one will discover 
excellent observations in Mr, Jones’s book. But it neither is possible 
nor, I suppose, intended to gather from them an idea of the substance 
of those men’s teaching, Where such knowledge is possessed, this book 
will be of great value. 

3. On the whole, the discussion is descriptive, not critical; but it is 
apparent from numerous little turns, critical observations, etc., that the 
author has his views, but is content with just hinting what he thinks. 
Mr. Jones is obviously well aware of the great political issues in which 


.legal theory is embedded. But he does not state them more than very 


occasionally. 

Legal theory stands half way between philosophy and political theory, 
between knowledge and ideals. This provides the connecting link between 
the principal movements in legal thought which, in this brilliant and 


W. FRIEDMANN. 


CAMBRIDGE UNIVERSITY AND CRIMINAL SCIENCE. 

Readers of THE MopDERN Law REvIEw will receive with the liveliest 
satisfaction the announcement recently made that the Faculty of Law of 
the University of Cambridge has set up a committee to consider the 
promotion of research and teaching in Criminal Science with terms of 
reference covering the following matters— 


1. The prosecution of research; 
2. The promotion of a series of publications; 
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3. The organisation of lectures in Cambridge by recognised authorities 
on various branches of Criminal Science; 

4. The analysis of the development of research and teaching in Criminal 
Science in England and other countries; 

5. The submission through the appropriate channels of memoranda on 
existing and proposed penal legislation ; 

6. The transmission to correspondents in other countries of information 
concerning the achievements and progress of penal reform and of the 
administration of justice in England; 

7. The special application to developments in the British Common- 
wealth of Nations of such of the above mentioned activities as are 
appropriate. | 


The committee is under the chairmanship of Professor Winfeld and 
that is a sufficient guarantee in itself, if such were necessary, that the 
committee will at the same time be “on the side of the angels” and have 
“its feet on the ground ”—a combination of circumstances which has not 
always attended the study of criminal science. The secretary is Mr. 
J. W. C. Turner and that is a guarantee that the work of the committee 
will be pursued with indefatigable energy born of high purpose. By his 
teaching and his writings on the subject, Mr. Turner has already produced 
a new attitude and a new approach to the problems of the substantive 
criminal law in several generations of Cambridge students, not to mention 
the interest which his articles in the Cambridge Law Journal have aroused 
in widespread legal circles, particularly in Great Britain and the United 
States, in the analysis of the basic conceptions of crimes at common law. 
Dr. Radzinowicz brings to the committee the fruits of wide learning and 
experience gained in several countries, the value of which has already been 
made manifest in many contributions to the study of criminal science in 
England. The fourth member of the committee, Dr. R. M. Jackson, needs 
no introduction or commendation to those who have read his recent 
masterly exposition of ‘‘The Administration of Justice in England.” With 
such a strong team in charge of its direction, this enterprise is born with 
the omens all favourable and the expression of good wishes, and of hope 
that realisations will even exceed expectations, is almost superfluous. 

Close on the heels of the announcement of this enterprise, came the: 
publication of the first volume of studies under the auspices of the com- 
mittee.! In the preface, Dr. Winfield pays a notable tribute to the in- 
spiration of the teaching of the late Professor Kenny and to his pioneer 
work in his famous text-book in directing the minds of students of the 
English Criminal Law to the problems of the sciences allied to it. 

In their Editorial Note, Dr. Radzinowicz and Mr. Turner emphasise 
the need for the establishment of a scientific body of principle as a pre- 
requisite to intelligent and.systematic reform. 


“The study of criminal science has been until recently very neg- 
lected in England. On the practical side, however, in the general treat- 
ment of crime and criminals this country has made noteworthy progress, 
especially during the last half-century. This illustrates the national 


1 Penal Reform in England: Introductory Essays on Some Aspects of English 
Criminal Policy, English Studies in Criminal Science, Vol. I. Edited by 
L. Radzinowicz, M.A. (Geneva), LL.D. (Cracow), LL.D. (Rome), and J. W. C. 
Turner, M.C., M.A., LL.B. (Cantab.). Preface by P. H. Winfield, F.B.A., LL.D. 
(Cantab.). London: King & Sons. 1940. 177 pp. Ios. 6d 
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characteristic of recognizing practical needs before theoretical principles 
are developed, or even appreciated. Like all other sciences, criminal 
science must advance by method and system. It is not so long ago 
since criminal science was identified with the study of the criminal 
law. The fundamental error of this conception has come to be in- 
creasingly appreciated. Criminal law is only one branch, and by no 
means the most important branch, of criminal science. Effect is given 
to criminal policy by criminal law, which is thus no more than the 
instrument of criminal policy. Criminal law is dependent and functional 
rather than creative. There is necessarily and properly a wide range of 
literature on criminal law, but very little on criminology and criminal 
policy has so far been written in this country.” 


With the substantial truth of this view few thinking persons will be 
found to disagree. The establishment of university provisions for the 
advancement of such studies during the past decade is a significant, if 
yet insufficient, indication of a growing awareness of our deficiencies in 
this respect. This has partly coincided with, and partly been encouraged 
by, the advent into our midst of a number of Continental scholars of 
eminence and repute in this branch of knowledge—a happy circumstance 
for which we have to thank our enemies. 

But there is a question of policy and method which the friends of 
criminal science in this country ought perhaps to consider more deeply 
than some of them have done. Admitting the delinquency of England in 
its neglect of scientific and systematic study of criminal science, is reform 
best achieved by rather sweeping statements about the extent of that 
neglect? Are we not in danger of failing to apply to our delinquent nation 
those very principles of reform which we advocate as proper in the case 
of the individual delinquent, namely, that his self-respect must not be 
undermined by an over-emphasis on his delinquent past? Few sinners 
are brought to repentance and reform by an unduly depreciatory portrayal 
of their pasts. The delinquent whose sins are too-oft proclaimed or 
exaggerated is apt to develop a defence mechanism of glorification in his 
historic delinquency. Can we not with truth appeal to a better past from 
which we have departed? If we can, then in the interests of truth and of 
reform we ought so to do. There is a large and powerful class in England, 
possessing very substantial influence on the course of reform through 
professional strength, a disproportionately heavy parliamentary representa- 

‘ tion, and the weight which its opinions on these matters still carries with 
a considerable section of the lay electorate, which is apt to glorify unduly 
in our national “uniqueness” and our allegedly highly-beneficial and 
“practical” preference for ‘‘experience” rather than ‘‘theory.” There is 
a substantial basis of truth in this; and in the history of criminal science 
there are many instances of great foolishness masquerading as “scientific 
theory” which encourages this standpoint. The aim which we desire to 
achieve is surely an amalgamation of our “‘practicalness” with sound 
scientific study. That end is not to be achieved by the unduly depreciatory 
estimates, to which we are sometimes treated by well-meaning friends of 
criminal science, of the contributions of our national genius to this branch 
of social science. 

The learned Editors of this work, in their preliminary compliment to 
English reforms, especially during the past half-century, do pay tribute 
to our national efforts on “the practical side.” But could they not with 


318 MODERN LAW REVIEW April, 1941 


justice have qualified some of their other statements a little? Bearing in 
mind the general degrees of advance in scientific methods in the social 
sciences at given points of time, has England, relatively to the achievements 
of some other comparable nations, always lagged behind in its interest in, 
and its contributions to, developments in the field of criminal science? 
Or is our delinquency only especially aggravated in modern times—say, 
in this century, or after the last war? Could not the statement that “very 
little on criminology and criminal policy has so far been written in this 
country” not have been slightly qualified to pay the credit which is due 
to some of our ancestors? When the history of criminal science in England 
comes to be written, will the glory of the dawn be attributed to the fourth 
and fifth decades of the twentieth century? Perhaps it will, but we fail 
to believe that our historians will not mention some bright morning stars 
preceding the dawn. 

Some years ago, attention was directed in The Annual Survey of English 
Law to a study by two learned American writers of the contributions of 
English scholars to criminal science which gave us some little encourage- 
ment to lift heads bowed under the shame engendered by repeated re- 
iterations of our deficiencies.? Dr. Mannheim has recently drawn attention 
again to this study in a passage in which he remarks as follows— 


‘That is not to say that in the author's view research-into problems 
of this kind have been greatly neglected in this country. On thecontrary, 
they have formed the object of continuous effort by English scholars 
for more than a century and a half. From John Howard and the 
brothers Fielding to Colquhoun, Bentham, Whately, from Mary 
Carpenter, Davenport Hill and Henry Mayhew to L. O. Pike, W. D. 
Morrison and Charles E. B. Russell, from the Report on Criminal 
Commitments and Convictions of 1827-28 to the Gladstone Report of 
1895 and the Report on Capital Punishment of 1930, hardly a single 
decade passed without witnessing an English contribution of outstand- 
ing importance to contemporary criminological thought, Considering 
the lack of adequate scientific method possessed by those official 
investigators and private scholars, the average quality of their work 
must be regarded as of surprisingly high standard.” 


Dr. Mannheim’s list of contributions could be widely extended. Some 
recent writers on the subject have gone as far back as Bacon and Hobbes. 
From evidence accidentally collected here and there, we suspect that 
much more was written on criminal policy in this country by the pam- 
phleteers of the eighteenth century than we know to-day. In our review 
of our history, is it not time we re-discovered William Eden, Lord 
Auckland? Bentham is in the list, and if that name were the only one in 
it, we could bear our heads high and have an abiding inspiration to greater 
national effort in the development of criminal policy and reform. Russia, 
India, Poland, Egypt, Portugal, Spain, France, the United States, the 
South American Republics, were they not all directly affected by his 
views of legal policy? Nor can we forget Romilly and Mackintosh—the 

- latter very much overdue for a greater appreciation of his work for 
criminal reform. Could not Charles Dickens be fairly put in the list? 


2 “English Ecology and Criminology,’’ by Yale Lewin and Alfred Lindesmith ; 
Journal of Criminal Law and Criminology, Vol. 27, No. 6. 
8 Social Aspects of Crime in England between the Wars, p. 13. 
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And a host of lesser names, like Andrew Amos (who was indefatigable in 
his acquirement of information from other countries), Tallack, Maudsley 
and others. Nor were Fitzjames Stephen and his friends and collaborators 
narrowly interested in problems of the criminal law alone without reference 
to wider principles of criminal policy. Some names worthy of com- 
memoration could also be brought from north of Berwick-on-Tweed. 

In the official reports of the last century may be found a dusty but 
monumental reminder not only of the deep interest of a considerable 
number of learned and sensitive minds in matters of criminal policy but 
also of their continual awareness of the development of thought and 
practice elsewhere. Beccaria’s “Essay” was in its third edition in English 
by 1770. 

England, fortunately for itself, has never been completely bereft of a 
goodly number of influential people, backed by a solid core of supporters 
who were not completely deaf to the call of “conscience” (precede it with 
what epithet you will, “Nonconformist,” ‘‘social,’’ or other!) or blind to 
the value of “principle,” study and system. At times, they have been 
much swamped by more vulgar influences; but the salt has never com- 
pletely lost its savour. Our deficiencies in the study of criminal science 
and failures in achievement of reform are not entirely attributable to 
complete neglect of them. We have sometimes bought our “democracy” 
at the price of failure to harvest the fruits of our best minds, extra- 
ordinary and ordinary. It may come as a surprise to some to know that 
a very warm tribute was paid a few years ago by an author very knowledge- 
able in the history of crime in England in the last century to the continuous 
sensitiveness of The Times newspaper in matters of criminal justice! The 
traditions of another great English paper are too well-known to need 
mentioning. 

We, therefore, welcome this new development in the University of 
Cambridge not as something completely novel, nor as the promise of a 
corrective to a natural and persistent national malaise, but as a modern 
expression of the continued vitality of a fine English tradition which has 
tended to grow pale and to wither at times but has never been killed. 
Under the care and skill of the nurserymen of East Anglia, the old seed 
should bring forth vigorous new plants to bear blossom and fruit in 
great abundance! 

In a review in The Manchester Guardian under the initials of a dis- 
tinguished contributor: to the literature of the social sciences, a slight 
apprehension was expressed lest the very salutary insistence of the Editors 
of this volume on the subsidiary and adjectival nature of the Criminal 
Law in relation to other branches of Criminal Science should represent a 
swing of the pendulum to the other extreme from that which they deplore. 
The learned reviewer can hardly be well acquainted with Mr. Turner! 

To proceed from the Editorial Note to the main contents of this volume, 
it should be emphasised that the object of it is to give an outline description 
of “here” before subsequent volumes proceed to study and to answer the 
question, ‘‘ Where do we go from here?” Within the compass of 165 pages, 
there are nine essays and one appendix devoted to this object. 

Mr. S. K. Ruck writes on ‘Developments in Crime and Punishment” ; 
his study is a very broad outline based on the study of criminal statistics. 
There are some strange statements here and there, such as those which 
indicate that ten persons who committed murders were sentenced to long 
terms of imprisonment and that a study of criminal statistics shows “a 
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marked decrease in the number of civil offences.” Miss Cicely Craven 
contributes an excellent essay on ‘‘The Trend of Criminal Legislation.” 
It may be suggested that the reference to the fact that the Summary 
Jurisdiction (Appeals) Act was introduced by a private member might 
have been ariplified to do justice to Lord Sankey, who was understood 
to have given powerful impetus to reforms about this date. The Infanticide 
Acts of 1922 and 1938 (and the 1938 Act should be noted) were largely 
due to the work of private members amongst whom Mr. Arthur Henderson 
and Lord Dawson deserve special mention. Mr. Lieck’s summary of the 
topic of “The Administration of Criminal Justice” is a most remarkably 
efficient work of condensation of a vast quantity of material The only 
point of addition which can be suggested is a note on the provisions of 
The Administration of Justice Act, 1938, s. 11 on p. 57. No one would 

_ deny that the Court of Criminal Appeal has not been a great success but 
in a work devoted to the advancement of the study of principle and 
system the rather disappointing contribution of the Court to the develop- 
ment of law could be discussed shortly. With many of the views and 
complaints advanced in the essay on “The Right of Fair Trial,” by 
“Solicitor,” there is a very substantial body of agreement, but, with every 
respect, it is rather doubtful whether this is the type of study which should 
find a place in this kind of volume published under this kind of auspices. 
To find the old use made of the provisions of Magna Carta revived in this 
volume is almost incredible. (Woolmington’s Case appears under the name 
of Woolavington on p. 77.) Towards the end of this essay there is some | 
overlap with that of Mr. Lieck. As could be expected, Mr. A. C. L. 
Morrison’s study of “The Jurisdiction of Juvenile Courts” is a sound 
summary of the subject. His remark that these courts rarely impose fines 
is perfectly true as a general statement, but in a later essay in this volume, 
as well as in Mr. Bagot’s recent study of Juvenile Delinquency in Liverpool 
it is stressed that there are some courts which are very backward in this 
respect. Miss Elkin ends her essay on ‘The Treatment of the Juvenile 
Delinquent” with such a gracious caveat that it is aimost superfluous to 
stress that there are two points of view on some of the matters of which 
she treats. Mrs. Rackham’s contribution is on “The Probation System.” 
In a small volume of this size the amount of overlap in these essays might 
well have been lessened. Miss Margery Fry’s study of “The Borstal 
System” is about the most delightful in the volume. Mr. J. A. F. Watson 
gives a summary account of ‘The Prison System” which is based on his 
recent work, Meet the Prisoner. The appendix sets forth some recent 
authoritative recommendations relating to prison reform. 

Though the work contains very little that is novel, and suffers from 
the packing of many essays into narrow confines, it is a useful popular 
introduction to its subject matter. Its main merit, however, is that it is 
the harbinger of weightier things to come. 

D. R. S. DAVIES. .. 
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